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the like’ (2005, 4). Now, as my second chapter has remarkec.l, interrogational
te—especially calamity-averting interrog'ati’onal torture—is far more fre-
Iy debated in contemporary Western societies ‘than is any other type of tor-
Hence, although Sussman’s article is entitled “What's Wrong w'1th‘ Tortur‘e
&t than “What's Wrong with Interrogational Torture’, the circumscription of his
stig’at’ion of the topic is quite understandable. Nonefheless, it skews his analyses
d some conclusions that are peculiar to intetrogational tort‘u're (though some
s other conclusions are more wide-ranging in their ap-plicablhty.). Moreover, it
s him away from exploring whether and why any non-interrogational )modes of
iré can ever be instantiated legitimately. My own account of torture’s wrong-
s proceeds quite differently. Having submitted in Ch.ap.ter 2 that some possible
tances of ephemerally incapacitative torture and edifying torture are mor.a]ly
jtirate, I shall have to explain in this chapter why those kinds of torture differ
lly from other kinds. ’ .

In:§'3.1.5.2, we have seen another misstep in Sussman’s reflections on torture:
-overstatedness of his distinction between the anguish induce-d by tortuze aj}d
figuish induced by natural illnesses or accidental injuries. A%bf:lt the expex"nentlal
erence to which Sussman’s distinction draws our attention is 1mpprtapt,- it does
ilways obtain. Hence, one should be wary of treating it as an 1n'tegral~aspect
torture’s wrongness. More generally, one should be wary of follovvlng Sussm?n
s excessively victim-focused perspective on the wrongness of tortute. Crucial
tigh such a perspective is, it has to be supplemented with a perpetrator—focuscd
spective. Without that latter viewpoint, we cannot fathom the wrongness of
tain instances of calamity-averting interrogational torture and act-impelling
ture. Similarly, without that latter viewpoint we cannot fully fathom d}e fnqral
imacy of certain instances of ephemerally incapacitative torture and etpfymg

ure.

3.1.5.3. Some transitional ruminations on Sussman’ theory

Sussman’s account of torture’s wrongness serves as a fine point of transition ¢
own account, for there is much in his theory on which I shall profitably
His 2005 article is a major contribution to the contemporary philosophj
literature on torture. Nevertheless, my own diagnosis of the wrongness of ¢
will seek to avoid the shortcomings that detract from his article.
prominent among those shortcomings is his allegiance to Kantiani

ture is forced into self-betrayal, he characterizes the process as a perversion of
dignity with which a victim is endowed by dint of her capacities as a rationalfy
self-governing agent. That characterization recurs, in one form or another, 4t m
junctures in his article. Having come up with an insight that illuminates the pa
of the travails undergone by every victim of torture, Sussman regrettably tre
that insight as if it were confined to the travails undergone by reflective @éﬁ}; w
are subjected to torture. By contrast, this chapter will endeavour to re-elabo
Sussman’s insight without any Kantian limitations. , L
Another shortcoming in the 2005 article by Sussman is that he does not s
ciently disentangle the different senses. in which a victim of torture can be for,
into self-betrayal. In the most familiar sense, whereby somebody betrays her
if she acts in a way (for example, by providing information) that is detrime
to long-standing comrades or inimical to the promotion of values which she
staunchly endorsed, only some victims of torture are forced into self-betrayal. }
all instances of interrogational or act-impelling or intimidatory torture induc
self-betrayal in that familiar sense, and most instances of other kinds of tort
do not result in any such self-betrayal and are not aimed at inducing it. Tho
the principal type of self-betrayal which Sussman broaches is significantly sub
the more familiar type continues to surface in his exposition of his theory (chie
in passages that I have not quoted). He brings in further aspects of self-betra
through his discussion of certain techniques of torture. All of these types
sclf-betrayal are very important, but they are distinct. Only the subtlest kind o
self-betrayal delineated by Sussman—whereby the bodily sensations and vulner,
abilities of a victim are turned against her through her subjection to severe pain—i
realized in every instance of torture that is not quickly aborted or foiled. Given th
my own account of torture’s wrongness will advert solely to that always-occurre
kind of self-betrayal, I shall have to be more careful than Sussman to avoid runnin
it together with any of the other kinds of self-betrayal that he depicts. .
Related to the weakness just outlined is Sussman’s disinclination to ponder mode
of torture other than interrogational torture (and punitive torture, in an ancillary
discussion toward the end of his article). As Sussman acknowledges forthrightly:
‘My discussion focuses on interrogational torture, i.c., torture that involves
protracted process of inflicting or threatening pain in a context of helplessness and
dependence, so as to make its victim provide information, confessions, denunciatiOnsi

3.2. Why Torture is Wrong

ccount of torture’s wrongness should draw on two of Sussman’s insights t.hat
¢ presented separately from each other in his 2005 article. Central to his artxcl.e
‘otie of those insights, pertaining to the distinctive form of seif—betrzfya‘l that‘ is
tced ‘upon any victim of torture. Through the aﬂ'lif:tion of such a victim with
re pain, her own bodily feelings and susceptibilities are turn.ed against helz as
umients and expressions of the torturer’s dominance. We have just been mulling
ver that first main insight, of course.

=

2.1. The consumingness of severe pain

In addition to that first point, which Sussman articulates so prominently in his
ticle, is an equally important point which he articulates less conspicuously
d sustainedly. My summary of his critique of orthodox Kantian approaches
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to torture, in § 3.1.4.2, has quoted a passage in which he remarks upo:
radically consuming power of intense pain. Although the passage as a who
itself redolent of Kantianism in its overweening concentration on the dest
tion of agency, its general theme is disseverable from Kantian preoccupations,
particular significance are the following two sentences: ‘It is almost impossib];
reflect, deliberate, or even think straight when one is in agony. When sufficie
intense, pain becomes a person’s entire universe and his entire self, CI'OWC].L
out every other aspect of his mental life’ (Sussman 2005, 14). The gist of th
statements is applicable even to situations of torture in which the victim
animals or mentally infirm human beings whose abilities to reflect and delj
ate are extremely limited—far too limited for them to be correctly classifiable
reflective agents, R
With the quoted statements, Sussman highlights the power of severe pain
fixate upon itself anyone who suffers from it. Whereas somebody can largely dj;
regard minor aches and pains while attending to daily affairs, excruciating paj
does not similarly lend itself to being subordinated to other concerns. Inste
as is suggested by Sussman’s analogy between the insistent demands of such
and the shrieking of children—an analogy which I have quoted in § 3.1.5—on¢
excruciating pain thrusts aside one’s other concerns as it clamorously absorh
attention to itself. At its most severe, such pain crowds out everything else
someone’s psyche as its own horrible pulsing stymies her awareness of anythi
else. Améry memorably recounted the obliterative power of the agony of bry
torture. Among the many relevant statements in his essay are the followin
“Whoever is overcome by pain through torture experiences his body as ney
before. In self-negation, his flesh becomes a total reality. ... [Olnly in torti
does the transformation of the person into flesh become complete’ (1980, 33
Writing specifically about the strappado-induced dislocation of his arms. and
shoulders, Améry recalled that the interrogator’s voice faded into a dim huni
as ‘[a]ll your life is gathered in a single, limited area of the body, the shoulder
joints’ (1980, 32). | |
Of course, the torture to which the Nazis subjected Améry was notably
dreadful, and the pain which they elicited in him was correspondingly terrible
(though, as he himself remarked near the beginning of his essay, the torturot
measures which he underwent—the strappado and horse-whipping—were
the worst such measures that were employed by the Nazis). Still, even when the
pain induced by torture is somewhat less severe and is thus not obliterative of
everything else in a victim’s consciousness, it dominates everything else by relent-
lessly fixating the victim on itself, Until it abates, it takes control of the victim as
it thwarts him or her from attending sustainedly to other mactters. '

e generalized to animals and human beings who lac?k thebcapacifies for
overnance. Two remarks in response to that generalized observation are
priate here. _ ‘
Pf‘js is vividly conveyed b}t the jcale of the lot?s—;atgr; in E?ilfhz ;dfuti? ‘
ssep—and by the tale of the Sirens in Book XII of t Z yssgy he induce
of overwhelming pleasure in someone for.a prolonged period can be a:‘; (s: s
‘destructive as the inducement of severe pain. As Sussman fcor}rllmclzlnts. er ;113
és might induce intense euphoria in someone {'egardless o gv at he thﬁ}rlzfr;ts o
way that, like pain, makes it imPo§s1ble to think or care a;{ (iut an 11 i .
005, 15). Such a state of euphoria ina n'ormal ht{man a fltalover a Zn%:l 1y
- -.Qd would preclude any rational deliberation, and in an a%llm or a m i
m human being it would undermine any sense of self. 'e‘non-ci)c?]sjens.u.
osition of such a state on someone fora p.rotracted span of t1rn<=il W(fud € seri-
y-wrong (except in some very unusual circumstances where the inc ucern‘er;t
uch a state is the only palliative that can spare someone froml‘ ag.omzn:;g peunt .
ordingly; the fact that intense pain resem}:les intense pleas.ure in its ten denct)gog
rwhelm all the other components of one’s consciousness is not afc.on51 erati
t rnilitates against the ascription of wrongness to the infliction (I{ 1{(‘1(;;11& pa$4
ven more pertinent in the current context is a secon.d rernﬁf h \ lf.:r?as the
ical absorbingness of intense pleasure is due to the. delight whic ite lcﬁ-s,h -i
radical absorbingness of severe pain is d‘ue to. the misery and aversion which i
licits. Though the grip on anyone’s consciousness exert:ed by thed olw)/eqt)}?wermgnes?
cstasy can in principle be as smothering as the grip exerte : d){ e.overprc;lvir
gness of anguish and dismay, the inducement of the latte'r- eelings is mo;k y
more problematic than the inducement of t.he former feeling. S;ilssrgan m hes
- point in a statement which I have quoted in § 3.1.4.2, where he a,ssekrts t ﬁt
1he Kantian seems unable to do justice to what we w?uld-norrqally @ }(:« to be
early nonaccidental truth: the fact that torture hurss (2095, 15,‘112!?[) asis 11n
riginal). Sussmax’s point is that, whereas t.he orthodox Kantians wi L }c:f:us oa y
i the extent to which a given way of tieating someone has sub.verte . is §r Ci
itonomy, the means by which the autonomy hgs been subverted is equally of grea
importance. : : : - o
cjﬁ‘izclilnllitfedly, there can be aberrantly masochistic people ml»)wh];)m thelehcxctégg
fsevere pain will also evoke intense pleasure, and th.ere can be ak erjant );1 ?Sst et
cople in whom the eliciting of intense pleasure will also evo le eep. o -
deed, somewhat fancifully, a torturer who knows of the strongly ascetic dispo
tion of a vi¢tim could even educe sensations o'f.pleasure in her for theh Purposcel
f afflicting her with misery. Still, the possxbxhty” of extreme maﬁocd 1lst; an
%treme ascetics does not tell at all against the proposition that the E‘l erate
infliction of severe pain is morally worse than the dchl.)era.te ‘aroysa:h of intense
pleasure. If a torturer were to treat an extrcmel.y ascetic vxctlén in i mapnfé
ust suggested, his conduct would be reprehenSLI?le preg:xseclly e}:at;{se esv;r?:he
ibe seeking to rack her.with anguish. Conversely, if somgbo y who know _

3.2.1.1. The consumingness of euphoria

To be sure, intense pleasure can also crowd out everything else in 2 person’s
mind. Though Sussman in his rejoinders to the traditional Kantjans has made

; . € . Lo X ; ) ; i ience machine in Nozick 1974, 42-5.
this point with a focus on the disruption of rational self-governance, the point 1t Also of relevance here is the scenario of the experien
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strongly masochistic disposition of someone else were to afflict her with sey,
pain in order to arouse keen pleasure in her, the gravity of his conduct wg
be attenuated precisely because he would be seeking to gratify her with delig
His conduct is morally wrong, but it is less seriously wrong than it would b,

2.1.2. Some observations by philosophers and other theorists

consﬁming_ness of severe pain.as a central wrong-making or g?\gt}r‘fitlzrsl?f}ﬁ;%
ture of the administration of torture has not gone unnotice fYSP man’g o
o have written on the topic. We have already pondered some ob e;l:ztions ane
2éry’s pertinent remarks. Let us here glance at a few germane obs vat] y
A . / idfil of other writers.

pain by one sado-masochist upon another is wrong. The basis for that jud ) : -
ment will become clear later, when this chapter introduces a perpetrator-focys
perspective on these matters.) : .y

Of course, a torturer in an interrogational context might inflict grievous py

on a masochistic victim without knowing of her masochistic propensities. In
event, the torturer has committed a very serious wrong even though he has unv;
tingly provided his victim with abundant enjoyment. After all, as Sussman k;
rightly said in his critique of utilitarian approaches to the wrongness of tortys
we should not be concentrating solely on the usually dire effects suffered by th
victims: “There seems to be something about the distinctive structure of the re
tionship of torturer to victim that is intrinsically objectionable and that g0
beyond the badness of its usual effects’ (2005, 13). If Angela subjects Markus i
torturous methods of interrogation without knowing that he is a masochist wh
will derive pleasure from the experience, she will have adopted the outlook
an interrogational torturer in so doing. Unable to foresee the decidedly atypic
results of her application of torturous interrogational methods to Markus, she h;
proceeded on. the assumption that those methods will engulf him with sear

1.2.1. Beccaria on the filling of the sensory field . Beconria. Wriin
ong the theorists deserving of comme‘ndatlon here is Cesar? eccana:o eXtrant
4 the eighteenth century; he excoriated Judge.s for thel.r use ohto}rlt.gﬁi 0 exract
tinfessions from suspects. In the course of his denunciation, he ’ i gi ed the
dency of severe pain to overwhelm all other aspects of a person’s conscio '

her situation:

ve act of our will is always proportional to the force of the sensory ix.npresspn Whl::ih

i ise to it; and the sensibility of every man is limited. Therefore, the impression made
240 ; ma ;ow to such an extent that, having filled the whole of the sensory ﬁe:ld,. it le%ves
ﬁgiure }x,figctim no freedom to do anything but choose the quickest route to rel.1ev1nﬂg 1-11;'1}1;1_
¢If of the immediate pain...And thus the sensitive but guﬂ;l.ess man ZVIH admit guilt if he
¢lieves that, in that way; he can make the pain stop. (Beccaria 1995, 41)

. - .
at is most important in the present context is Beccaria’s recognition t‘hat ;he
éxquisite pain undergone by a victim of torture is so clamorously preoccupying that
‘Uominates everything else in the victim’s outlook. Notw1thstar;d_1§g thata v1ctm;:
awarenes i $s to any o
oht retain some awareness of other things as well, her’ attunedne > yn
¢ ‘other things will be mediated through her ove:wh,elmmg-ser;sagons o agg y.
pn i se i : screechingly draw attention
that assumption is what makes her conduct even worse—considerably worse ose sensations, usually compounded b}f great fear, ringly tention
o themselves. Although a hardy victim might successfully resist any tempta d
o what will bring her ordeal to a halt—and although some types of torture holﬁo}:
’ o fon of pl . Istic victi ar b ities for victims to do things that'will terminate their hellis
a torturers unwitting evocation of pleasure in a masochistic victim are relevan iwvolve any opportunitie

to my reasons for prescinding from the Experience of Pain Inquiry in § 2.3.1. rdeals, in any event—the tempations are so powe;&l b?CQUSC the Zgony ‘?j‘;ced
¥ torture is something on whi;h a victim cannot but concentrate harrowingly.
look of a torturer who succeeds in such endeavours, the moral character of each '
torturer’s conduct is fundamentally the same. Though the actual inducement ‘o
agony in a victim intensifies the gravity of the second torturer’s conduct, the
fundamental wrongness of the conduct js independent of that actual inducement
Much the same is true here. Although the interrogational torture inflicted on
Markus would have been even worse if the sensations of searing pain had educed
desolation rather than ecstasy in him, the fundamental wrongness of Angeld’s -
conduct is independent of such an upshot. Given that Angela sets out with the
intention of reducing Markus to misery and despair by causing him to experi-
ence intense pain, the actual occurrence of the misery and despair would merely
be an intensifier of the gravity of her conduct. It would not be indispensable asa -
wrong-making property thereof))

3.2.1.2.2. Luban on the tyranny of severe pain

'In one of the best articles on torture published dgring the last decadc?, Luban i}az
' powerfully recounted the way in which severe pain focuses the consciousness
victim inexorably on the pain itself: - ' N |
f’f]orture is a microcosm, raised to the highest level c.)f intensity, of t'heltyranm;alr;i)‘?ig;:sﬂ
telationships that liberalism hates the most. I haye said Fhat tortu'rflz iso lal.tes a:o uP; horjzm-;
Pain forcibly severs our concentration on an.ythmg outside of (1115, it collapse our horizon
t0 our own body and the damage we feel in it. Evex.l mucb milder sensations of p ° y.thgin
discomfort can distract us so much that it becomes unposs1b!e to pay aFtentlc;In to ; Camm%
else, as anyone knows who has had to go to the bathroom in a smua.nocrll i{y{vre;i I cannoc
be done. Ludwig Wittgenstein wrote that the-world of the haipy is uf(; € from ch
world of the unhappy, and this is not simply a figure of speech when we suffer severe pain.
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The world of the man or woman in great pain is a world without relationships or engige
ments, a world without an exterior. It is a world reduced to a point, a world that makeg
sense and in which the human soul finds no home and no repose. (Luban 2005, 1430
footnotes omitted) ,

4.vit becomes increasingly the object of,attenti'on, usurping the pllcaixce ofh all
.+ obiects, so that finally, in very, very old and sick people, the’ world [as they
o J‘t] may exist only in a circle two feet out from themselves (%985, 32—‘3).
: %;’:cllceted }irnsertion has forestalled here an ontological/epistemic conflation
i in Scarry’s book.? Still, with that lapse out of the
+ surfaces quite frequently in y's book.!* Suill, vith that lapse out of che
her remark insightfully captures the epistemic shrinkage that en
i i 1d age.
elopu’lsgc%i;nrifgfs cfno il?edhz%'rowing debilitation of elderly people occurs in a
231fr of her book that focuses sustainedly on the processes and effects of orture.
e chapter, most of her remarks on the consumingness of severe pain do
rain specifically to contexts of torture. At the_ same time, thefpaigllglsdbctva{ig
nguish of victims of torture and the anguish of victims of other adversi
in remain in view, as in the following passage:

Although the closing sentences of this passage rather loosely use ontolg
language to describe a plight of epistemic shrinkage and misery—in a maj
that would have been largely unexceptionable if Luban had refrained from suggesti
that the language is ‘not simply a figure of speech’ —the gist of the passags
squarely on target. Excruciating pain does indeed contract the horizons |
victim by fixating her attention grimly on her own distress. It takes contto
her outlook by suffusing all of her thoughts with its own strident clamour;
if a victim of torture can manage to remain attuned to some other things as y
her consciousness will be trained principally on the agony that she is undergoiig
The power of that agony to transfix a victim is what Luban eloquently delineate

aps only i caring pain caused by accident or by disease or by the
hags :fﬁl);fl izh;af:)p}:fvevgyﬁi& is thgrg the same brutal senselessness as in torture.... It
e ix(:tense pain that destroys a person’s self and worlfi, a des'tructi-o-n .expe?eﬁcelgi s(fanally
ither the contraction of the universe down to the.l.lnr.nedlate vicinity Cc{ the bo y orthaz
bedy swelling to fill the entire universe. Intense pain is also language- ;stm}’ruig. afl the
tent of one’s [experience of the] world disintegrates, so the conten; o _c.mesthang lfgis
ntegrates; as the self disintegrates, so that which would express and project the se
bed of its source and its subject. (Scarry 1985, 35)

3.2.1.2.3. Kreimer on the occupation of the self o
Kreimer too has given vivid expression to the consumingness of severe p
Though he writes with reference to the autonomy of victims of torture, his comm
can readily be extended to victims who are incapable of autonomous action in
full-blown sense: '

The pain of torture by design negates the vision of humanity that lies at the: core
liberal democracy. Justice Kennedy recently set forth the constitutional importance of th
‘autonomy of self” in Lawrence v. Téxas. Torture seeks to shatter that autonomy. Tort
evil extends beyond the physical; extreme pain totally occupies the psychic world; the ag
of torture is designed to make choice impossible. Effective torture is intended to induce
subject to abandon her own volition and become the instrument of the torturer by
ing information. Such government occupation of the self is at odds with consti

mandate. (Kreimer 2003, 298-9, footnotes omitted) : :

Now, as will become evident in § 3.2.1.3, we should be §omel\;vhat x}niar(}lr Ofr Sf_:
¢'of this passage. On the one hand, Scau’*rys strong Yvord‘xing lz; iﬂut the des e
fi‘6r disintegration of on€’s self and one’s language is undoubtec };} i\pll))ropal :
th reference to any victim of techniques of torture that are espec1b y brut a?
g—lasting. Furthermore, if Scarry allows that the destructxocﬁ can 1 c tle)rln;t)ox;/ ic)—r_
| less than comprehensive, her remarks are much more broa lly app 1cba. e oak
s of torture. On the other hand, her strong wording ler-lds itself to being taken
face value. So construed, her assertions are too sweeping. Thougl% numerous
tims of torture do indeed undergo the complete dissolution 9f their eplst?nc
éss to the world—as their agony engulfs them to the exclus:log of everything
ise in their consciousness—the dissolution in many sucl} cases is ;tcmpor:‘iry? ,cxl;izlri
hough it is typically followed by long-term effects which are often sex{)lous pue
fall short of the wholesale obliteration of all other mental states by p\ll ;ei
searing pain. Moreover, even during the very period gvhetrlll ton;lre is V\rr:el tszl !
gainst a victim, the power of her severe pain to fixate her Thouf. s upo n ftsell
Joes not always wipe out every other aspect of her awareness. The }gin}l?fra (})1 !
r connection to the world can be partial rather thafl th-oroughg.omg. oggal er
ntense pain dominates everything else in her consciousness during hert‘}(l)‘r & 1, its
ominance does not always consist in the outright expunction of everything else.

Kreimer obviously has in mind only interrogational torture in this passage, but th
general tenor of his pronouncements is disseverable from that focus. In other word
the consumingness of the anguish caused by torture is hardly confined to interro
tional contexts. Regardless of the type of torture that is carried out, the severe pai
inflicted by it will dominate the consciousness of the victim while the pain lasts.

3.2.1.2.4. Scarry on the body in severe pain _ ,
Elaine Scarry is the theorist who has most frequently directed attention to th
consumingness of agony. She is not a philosopher, and her book 7pe Body in-Pui;
is sometimes disconcertingly imprecise and overblown in its argumentation, All
the same, despite its shortcomings, it contains a number of astute observation
on the power of severe pain to exert a dismal grip over the psyche of any victin
of torture. B

One of the briefest of her relevant observations does not pertain specifically to
the effects of torture, though its applicability to those effects is manifest. Scarry
adverts memorably to the painfulness of the debility of old age: As the body breaks

v

: ion is salient in i ‘ : The Making and Unmaking of the
r nflation is salient in the subtitle of her volu‘me‘ . Unmaking of th
orldl%g;f;%’stzrc}? in fact describes in her chapter on torture is the unma.kmg‘ of victims ep§temc

Sonnections to the wotld,
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: : peci hy most types
Still, although Scarry’s phrasing in the passage above is too strong in applicag the dangers of overstatement. My account afleeléz;gl: Ii:;‘gs."‘;l;ce, it htzspto
to some instances of torture, the transfixingness of agony is perhaps best conveyy 5 torture are-always and everywhere Wrongg IE . af"e aoolicable oo only some vic-
through such phrasing. Let us examine twg of the many further germane Ppassag — hew claims (about the effects of agony) tha °p

s of those types of torture. In § 3.2.1.2.4, I have briefly loo%ied askar.xce' at thi~
erbole that detracts from some of Scarry’s otherwise evocative descqpnons o
P fects of severe pain on victims of-torture and on other sufferers. Here we

ie

’ iild consider in somewhat more detail the inadvisability of overstatement in
Regardless of the setting in which he suffers (home, hospital, or torture room)

of the cause of his suffering (disease, burns, torture, or malfunctioning of the ;
itself), the person in great pain experiences his own body as the agent of his agony:

ceaseless, self-announcing signal of the body in [severe] pain, at once so empty and undif.
ferentiated and so full of blaring adversity, contains not only the feeling of ‘my body hu;
but the feeling ‘my body hurts me.’ This part of the pain, like almost all others, is s
ally invisible to anyone outside the boundaries of the sufferer’s body, though it sometin}
becomes visible when a young child or an animal in the first moments of acute distress tak

maddening flight, flecing from its own body as though it were a part of the environmie)]
that could be left behind. (Scarry 1985, 47)

se. matters.

; iminary remarks ‘
ici()lunff} the ::Z)ngness of torture wil% highlight the self—betra}‘ralﬁ_mdzcke’d
torturous mistreatment and the oblitel.'atlve power f)f the agony in 1§teuse§
uch mistreatment, and will bring those points togethe.r into a perpetratfm;1 p: se
erspective. At present we are concentrating on t_he obhterlef\tgre power of ¢ ee egs e}-r
tat is caused by torture. If the torturous te.chmques applie 120 a vxct‘lmtzlxlr'rIt : lfe
jally harsh or prolonged, they can elicit in her such scorching Eam the mv};
lock out everything else in her field of awareness. They can of cou - Iihor_
othal. However, even when the victim remains 'ahve, her segtlence dcem deIf &
ughly blanketed by the pulsating agony to which she h;s, . tehen re ucera.lril he
-a reflective agent, her agency will h%ve %)een destroye ell Zr tempcc)1 i Zn °
¢érmanently. In the event th&at her agency is not permanently destroyed, y
7 anently impaired. ; _

vcll\ldl;iel:)f:: even v}:rhenptechniques of torture afe not s'uﬂiae‘ntly halg%n ore lssl;fi;
ntly protracted to educe pain of suclr.x severity as to Wipel:) out flveryft iinc% e in
ictim’s field of consciousness, they will (unless-quxckly a ort; or foile ce
ain severe enough to dominate everything f:lse in tl.nat ﬁeld.o conscxousn]:si.s "
ther words, although a victim of such techniques mlght retautlh some ﬁware fi:ll of
rious other things in her environment, her perceptions o.fh ose th I:ilgs zn b
ltered through the dominant feature of hx?r ?qnscfousnélscsl. ‘?r.t.em;1 ate s% me.one
tthis chapter has already remarked, severe pain is unlike riru ; 1{)am in hat someone
uffering from it cannot relegate it to a subordinate lfeve (g er attcnflo i order
o:concentrate principally on other matters. She might e awage o hso e o
matters and might be able to deal with them to some deglree_, Et the sitSelf Irgl
ntensity of her pain inexorably draws her attention primatily to the p?lmn el .nOt
‘that regard, then, the agony of a victim of torture is consuming even whe

quite all-consuming,

Like the earlier quotation from Scarry on the infirmities of old age, the closin
sentence in this excerpt valuably makes clear that the consumingness of agony ca
engulf not only autonomous human adults but also non-autonomous beings suc
as animals and young children. Because such beings are vulnerable to the envelopir
force of dire pain, most types of torture practised against them are always an
everywhere morally wrong in all possible worlds. S

In the final extract from the book by Scarry that will be considered here, she
summarizes the way in which severe pain tends to overwhelm the outlook of anyone
who suffers from it (1985, 54-5): '

Pain begins by being ‘not oneself’ and ends by having eliminated all tha is ‘act itself?
At first occurrinig only as an appalling but limited internal facr, ic eventually occupies the
entire body and spills out into the realm beyond the body, takes over all tha js inside
and outside, makes the two obscenely indistinguishable, and systematically destroys any-
thing like language or world extension that is alien to itself and threatening o its claims,
Terrifying for its narrowness, it nevertheless exhausts and displaces all else until it seems to
become the single broad and omnipresent fact of [a victim’s] existence. ‘

Scarry here again vividly recounts the culmination of the workings of severe pain.
in a victim of torture. Some victims of torture do not experience that full culmi-
nation, if the techniques brought to bear upon them are insufficiently brutal or
insufficiently protracted. Nevertheless, even when the severity of a victim’s pain
does not reach the point of blotting out everything else in her field of awateness, it

permeates everything else and pressingly obliges the victim to direct her thoughts
to itself in all its ugliness. o

A

3 le best avoided S : N
%Vzhe}nat}?e ;;)I?f;rz;de in § 3.2.1.3.1 are combined with this book’s ex;:iosmon o:f :
‘the nature of torture and with my elaboration of a perpetrator-focuse .pe‘rspecf
tive and with Sussman’s insights about the self—bc?trayal forced upor} victims oe
torture, they are sufficient to support my main thesis that mo§t t}llpes ) tortuneta:;f
» always and everywhere wrong in all possible WOI'ldS'. According }i, my ac;c:}lmsort
tortures wrongness does not presuppose any excesswely Stl‘olll‘lg caérzis od ‘inesuCh
in which Scarry sometimes indulges. Another theorist who has indulge

3.2.1.3. The perils of overstatement

Central to my account of the wrongness of torture is the consumingness of the

agony induced by the use of torturous techniques. However, we should be alert
. ° ‘L,
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' . . ) s
those faculties generally intact, even while suffusing the victim’s mental state |
cesses with exquisite pain. » ’ '
ETroéwski himself, despite all his pronouncements about tortuf{:es destrgctlori

) - . O
o f victims, acknowledges that quite a few instances of torture do n
e 1,11(:1 wcti n. He accepts that ‘there are instances where torture
ate in such destruction. ep e
Eguds have been applied, and the victim of these method.s ha,sfno}t1 b‘een Piorl:l o
h‘om or where victims seem to recover from the unmaking o d[tth eir epis te e
: i in
th cctédness to] the world’ (2010, 87). Having :?wcknc.)wleigff ;}t pci1 im,. he
y diately impugns the motives of anyone who might invoke it against o
'e nt to show that torture can be acceptable in certain cases, it is jlure y
i mea . rtain i :
; misleatding way of proceeding. The fact that a prac(tilce am';fd th the estru =
of ) ieve i i i that the practice
' i hieve its goal is hardly evidence '
of agency might not ac : 7 evi Hoe I
e ;megs acz:’eptable’ (2010, 87). At least in apphcamo.n to me, these strictur
,‘Il\l)i;_t_l ski are misconceived. My motives for criticizing him are the o;f)posne
hot he : i h instances of inter-
i from trying to show that some
hat he envisages here. Far ‘ w the e oy
,f»v:tional or act-impelling or sadistic torture are mor;llly lli:/lgltlmate, 1 .arrtxhtrzr b}g’
: i ally i missible. My concern is that,
re morally imper
how that all such instances a My concern is that, b
i ng-making effect o ,
i tion of agency as the key wro
ngling out the destruc y as ; e
i%lne\%ski has left himself unable to indicate why rnzst ctlypesl?f tortt;re z;r;;rl dozs
y ‘ i emolition o
d everywhere morally wrong. After all, given thatlzj t eh Lo nmai o
ot ensue in some situations of torture, Wisnewski’s theory ‘
ose situations are nonetheless wrong. - L .
C{;; Sltuatid endeavours to square his theory with the fact that not ever;{r ms;an(cle
rite 1 its victim. Instead of outland-
i i tling of the agency of its victim. Insteac
f torture results in the disman : ) . Inscead ofoudland-
ly insisti does in fact bring about such a result,
hly insisting that torture always pouc s s cats
, / i Lroy the agency o
isti instance of torture is to des
nsisting that the #im of every : of fr
tim (ZOgl 0, 878, 122-3). He draws an analogy to baseball games. Althoug
3

claims is the philosopher Jeremy Wisnewski, on whose work I will focus b
here. (Wisnewski uncritically quotes an array of passages from Scarry,)
Notwithstanding that the quality of Wisnewski’s philosophical argumentat
is uneven, his book makes a number of salutary contributions to the debatesg
torture. In particular, Wisnewski commendably documents the cffects of tore
by adducing many pertinent quotations from survivors of torture and from invy
tigators who have studied such survivors (2010, chap. 4). Their testimony viv
underscores the lastingness of many of those effects; long after victims haye un
gone the administration of torturous techniques to their bodies, th

experience various physical and psychological ailments from their o

principal contentions. ooy
In particular, Wisnewski goes amiss by maintaining repeatedly that the ke
the wrongness of torture (and to the distinctiveness of its wrongness) is that
reflective agency of every victim of torture is destroyed by the measures to whic
she is subjected. He contends that torture destrays the person, dnd with this
destroys the veiy capacity for rational deliberation,’ and that ‘torture dismanil,
the agency of the person tortured’. He likewise asserts that the pain experience
by a victim of torture “is born of another agent whose very intent is to destroy yo
agency—to make you incapable of directing your own actions, and even incapab]
of determining the significance of the things that populate the world around yo
(2010, 64, emphases in original). : PR
- One shortcoming of these statements, and of the many similar statements tha
appear in Wisnewski’s two principal chapters on the wrongness of torture, is tha
they exclude any victims of torture who are not . :
Consequently, they do not address the plight of animals or mentally infirm peopl S fessional baseball game is to carry on the game for
who are subjected to torture. Perhaps Wisnewski would reply that his conce m of th'e participants in a pro t atways fulfilled (because of electricity failures
of agency is sufficiently expansive to encompass some non-human animals. ‘ atleast nine INMNES, that aim is fn;? exa.myle). So too, Wisnewski maintains, the
50, any plausible conception will omit some animals as well as senile people and or: rain-induced abndgem@ts, dos o 6 thi agency of any victim. That objective is
severely retarded people. Given that such people and animals are potential victim; objective of every torturer s to destioy
of torture, Wisnewski has failed to explain why torture o the very hallmark of torture: -
everywhere wrong. ‘ . o . B
Even more important in the present context is that Wisnewski’s specification of
the central wrong-making property of torture is formulated too strongly. On the
one hand, as this chapter has already observed, some ins

porarily or permanently destroy the agency of the people who undergo the torture, ,

i rture sometimes fails to
i i the agent..:To point out that to ; :
e aim of torture is to destroy : 1t ¢ v nes fals to
;iI?hieve the goal postulated in torture manuals, however, is 1rretl§vant to de;errzu;); " gal b
: ise wo : i at torture doe
rture i ’ ise would be as crass as saying that ¢ .
torture aims to do. To say otherw ‘ as crass 1 : , ot always
destroy the capacity for agency because sometimies a person is executed before t
éomplete. (Wisnewski 2010, 88)

. P X . R . .
‘ O ne problematlc featul‘e Of tllese PIOIlOUIlCGIIlentS by oc 1SNew Skl 1S t}lat he aga 1n
i ! .
CX‘ Cllld.es al.]. tances ()f torture 1n Whlch th.e ViCtims are not tapable Of ICﬂCCtlve
1ms ] .
d‘ C. ]. lbefatloﬂ.. 06 herl wanton boys torture a ha.tIlStCX ora Senlle h.uIn.aIl ad.u].t, dley
'
P ’
C‘Iea( ure of |H]l|lall l)eui not e'IldOVVed VVIt}l IefleCU.Ve agCIle. I-nscead dle bos‘s
g 18 g ; )

: eeklllg 0 ict grievous palrl on a creature or h_UlIlaIl bE].ng WhO 18 Susccptlble
are s T lnﬂ g

{(’) feehng Such Palrl. Illey dCIli{e Sadl_sulc gtatlfiCatloll fIOIn th Clr IIlﬂlCtlon Of th.c

ture produces such a devastating effect. Every torturous ordeal that is not quickly
aborted or foiled will inflict severe pain on the victim,

" but not every such ordeal
goes so far as to demolish the victim’s mental faculties. Some torturous techniques

B Here and elsewhere,

I use the words ‘or foiled” 1o leave aside victims who are congenital
analgesiacs. b
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» : : . isnewski’s penchant
pain, even though their actions do not impair anyone’s agency and are not aim iake "This discussion should close with a ca;reat. I\fyt z;::::ﬁ Ci Xlslil/fany o sﬁances of
at impairing anyone’s agency. Wisnewski appears to have committed himself 1o : overstatement needs to steer. clear c.maﬁ)vef abrutal instances of torture carried
strange conclusion that the delinquent boys are not engaging in torture at all w S ure throughout the‘ World——espem y tesei 1 parts of Asia and Afiica and Souch
they subject a hamster or a senile human adult to deliberately agony-induyei; . y officials of thuggishly repressive regimes in p
mistreatment. iy

erica—do temporarily or permanently destroy the agency of &Elte vxcums;’rEalrﬁn
echniques of torture are somewhat less brutal, they can often temporarily

9 tCCh c"1‘enc of the victims of those techniques (and impair then‘r delibera-
ﬁStrotz,ilEti::saghere);fter). My point has simply been that S:ICh 'devastaltlmg ef;flects
e in situati orture and-are not always sought in those
e alw%gfsx?:vl;ll;iul'llif;fsl::ﬁfcnl:ngfvfedges that such effects do not always occur,

t héot?rsl.sustainably contends that they are always pursued by torturers. :Vhter:}?s
11rtur;:rs always seek to inflict agony—or szlre extravagantly ;eili:s%a a;s r?:ws}d’:
fliction of agony—they do not always en cavour to g:ha:m 3 Aeoirsior
cessively strong wording suggests. By recogmzmg.as‘mﬁ » and by n tying the
ro rture to the presence of effects or aims that are sometimes abs
oﬁgsriltej;t(ifn? of torture, nl')xy account of that wrongness avoids the pxthtlei ;131:?
hich Wisnewski has plummeted. In other wc.mrds, my accqun; covers ¢ s
ons (such as that in- Leon v. Wainwright) which his excessgve y st;gnv%rgn wir ;g
mits. Consequently, unlike his approz}ch to the mattfer o toru;zeosf torm%e aré
y approach can establish that all possible instances of most typ

orally wrong, '

Of course, the twisting of the obese man’s arm is one of the morally legit:
mate instances of ephemerally incapacitative torture. Hence, Wisnewski migh
retort that he is focusing only on the sundry types of torture that can nevep
be instantiated legitimately. Such a retort, however, would be unavailing, Nt
every morally impermissible instance of torture involving a normal human aduli
as the victim is aimed at destroying the victim’s reflective agency. Recall, foy

example, my slightly embellished version of Leon o, Wainwright in § 2.2.1.3 gf
Chapter 2. When the policemen there resort ‘

- nbini insights

and twisting his arm behind his back in order to prevail upon him to disclose the: ’ So2e Comblnll/'lg fo tns g. isfa ccount of torture’s wrongfiess
whereabouts of his hostage, they scarcely are seeking to demolish his status as though this chapter will submit thata satistactory ahe considerations adduced so
reflective agent, Rather, they are attempting to impel him to exercise his agenc ’ {ist incorporate a perpetmtor—focused_p_ersp ec(:itlve,_ ¢ dable is the focus on victims
through his divulgence of the information which they desperately need. I , t have been largely victim-focused. Qulte un ve;St_'altli s in being free from excru-
the severe pain which they elicit in him is such that jc dominates everythin, : ost indictments of torture, i:“or t.he intetests of vict rzll of situations where any
else in his consciousness, it i hot so severe (and is not intended to be so severe clating pain are morally determinative in ;};; vast m?}(r)i tyo £ such situations, those
as to destroy his agency by blotting out everything else. Were we to character : orturous techniques are emp'loyed- In the iﬁge maj.c:h trynor al rights against being
ize the policemen’s efforts or the aim of their efforts in line with Wisnewski’ ' nterests of victims are sufficient to endow them wi &

pronouncements, the characterization would be hyperbolically distortive rathd
than illuminating, ’

In short, with reference to Zeon 5 Wainwright and any relevantly similar
instances of interrogational torture, the hyperbole in which Wisnewski indulges
has confronted him with two uninviting alternatives. Either he might choose
to deny that any such instances of interrogational torture are torture at all, or

he might choose to deny that any such instances of interrogational torture are -
morally wrong, In either event, he will have left himself unable to explain why
actions correctly classifiable as interrogational torture are always and everywhere

morally wrong, Thus, although Wisnewski suspects that anyone who objects to -
his exaggerated pronouncements js thereby seeking to affirm the permissibility
of interrogational torture in certain situations, the chief vice of those Ppronounce-
ments is that they impede efforts to establish that such torture is never morally
permissible (even in circumstances like those of Leon v. Wainwrighs). '

‘ icati i iques
bjected to torturous techniques. Hence, most afpphcatlc;:ns of Ctihose Fzzlrl:;g;s |
ictim-focused consi .
i orally wrong because of victim .
o people or animals are m, victimvfocus derations
-focused perspectiv
i to ponder why a victim-foc :
Accordingly, before we move on : edbe has o
i -focused perspective—and why some p
be supplemented with a perpetrator —ar o
i itati 2 ] ture are morally
itative torture and edifying tor
nstances of ephemerally incapac an ;
permissible—we should take stock of the two main strands that have heretofore
- been woven together into my account of torture’s wrongness.

3.2.2.1. The two main strands

: . . . . ‘ . ) . : . .. f

The first such strand derives from Sussman’s insight gntzl the sgbtlesttt}.fpet}(l)
i [ in the

E i That special self-betrayal consists no

self-betrayal induced by torture. : o

i the imparting of precious informa
'abandonment of allegiances or s inforn
of course those consequences often ensue from the administration of torturous

3
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techniques—but i : - . :
o in(i eo—bu I:mfad mdttllje t}lllrnmg of a victim’s own feelings and vulnerabilj; : 2.2.1. Not enough in isolation
§ to be used by her torturer to i ; : S .
consolidate and express his ascen, sufficient in isolation to generate a conclusion about moral wrongness is the fact

at torture evokes grievous pain in the people and animals who undergo it. After
, _People and animals who suffer any number of natural afflictions (illnesses or
juries) also experience grievous pain; the consumingness of the agony produced
torture can be paralleled by the consumingness of the agony that results from
ose natural afflictions. Given that the natural ailments are not themselves
rally wrong at all, we cannot infer the wrongness of torture from the sheer fact
mate sensations of the victim are marshalled against her, as they b o it elicits severe pain——wigh the atte_ntiog—transﬁxing power of such pain—in
ments and messengers of the torturer’s contral mmer her, i Y tegome lmp | victims. '.Ihat is, we cannot 1rffel.r the wrongness of torture from t‘he fact that it is
rare circumstances where a victim of torture is unaware ;hat }? 5 o cxtemg] dowed with 2 feature. th.at ass.1m1lates it to sundry nat‘ural maladies,

evoked by torturous measures rath er than by a natural ailment clru agony has‘ b‘e Likewise i'nsuﬂicif:nt in isolation to generate a ‘co?.c%usmn al?out {noraL.l wrongness
to severe pain has been turned agaihst her by her tormentor’ Ner S‘{i‘;lePUbﬂ the fact t}llat any instance ?f torture turns a victims sensations into instruments
that the sufferer in those circumstances has failed to ecoonin thOtlel stand; emissaries of the torturer’s will. After all, quite a few morally legitimate activities
the products of someone elsc mastery over hew fn ognize lit er Woes 3 yield a similar effect. Some persuasively enticing blandishments from a sales-
which her body has been employed by so méone, clse tov}s;oes mir the extent, an:can exploit the feelings of a potential customer as the means by which the

remarks here have focused on bodily torment they can easiftrsy cr ((;fhough' esman can realize his objective of selling.some merchancllise. Provided that the
psychological agony as well. I ikewise altho’u o remal)-,ks ehe}srter}l1 ed to cov andishments are not fraudul.ent or coercive, their effectiveness in marfhal}ing
on cases of torture in which the inducement of seveg; ain is d lf’ie ave focys efeelings of the. customer as‘lmple.ment§ ar.Ld messengers of the salesmans. will is
easily be extended to cases of forture in which the in gme el f:‘—‘f?lte Qrallyunexceptlonable. Similarly, if Emily is sincerely attracted toward Richard,
instead extravagaitly reckless.) ment of sev. if she speaks to him and touches him in ways that are designed to kindle in
The second strand of my account pertains to th . im a passionate attraction toward her, she will have mustered his feelings and

0 e consumingness of severe pair sceptibilities in the service of her objective of winning him over. Provided that

ries on with his or h inar . . : , r romantic advances are not dishonest or coercive, her success in trading on
the severe pain caus:z[ %?gjg;cizzz thelszx{ere pain educed by tO'fturfif-l , § Richard’s sentiments and vulnerabilities—her success in putting Richard’s primal
‘ rlna adles—cannot be put aside in sug lings to work in behalf of her—is not morally illegitimate at all. Hence, the

evel of intensity where it complete] . r fact that a torturer employs the elemental sensations of a victim as instru-

ment, her susceptibility to feelings of intense pain becomes the chief megpc
which her torturer exerts his will against he oy

mation or submissiveness or sadistic gratification or any other objective that

obliterates i i ot .

ates the Vjc:?;;y;}:;ti}i:eo;ni;;;:.c?fl nj ; ﬁlidnof Cilnsl?okl’llsness, it inexorably £ mentsand expressions of the torturer’s will is not sufficient to ground an ascription

certain other things, but any such awarengess gl ares }’ h OII out her awarene moral wrongness to his actlops. ‘

her sustained concentration on any of thoseitlfzietshvlﬁts tI-Ieeifgony - PfﬁVeﬂ - ‘ decd, ot rhen thF e main surands of my,accounF -Of torturc’s wiong-

way into any aspects of her experience that have notbegen aJtO;gt?llg :vrs:las P > are coz'nbmedf they in ISOI?UOH from Ch%P ter 25 expositon of the. fatuse of
, pt from § (orture are insufficient to establish the conclusions for which this book is arguing,

Jetached from that exposition, the two strands recounted here do not suffice to
istinguish between the actions of a torturer and the actions of a wrestler who
plies a very painful hold to an opponent. As has been discussed in § 2.1.4.1.4
hapter 2, wrestlers often enwrap their opponents in holds for the purpose of
nflicting pain that is severe enough to induce the opponents to surrender. Unless
'Walter the Wrestler has cheated in some fashion during a match in which he entan-
les his opponent Orville in an excruciating hold, his deliberate infliction of agony
we shall see presently—bur, together with Chapter 2's exposition of " ‘ at Will oblige Orville to yield is not morally impermissible. Y§t, although Walter’l%as
torture, they can establish that rroc applications of pare (}))us mon of the nature ? t fione anything wrong, he has dehberate%y exploited thfe feelings e‘x.nd.vulnera!)ﬂlfles
impermissible. By coritrast, neither of the two strands on it casures Iare. morall 7 §  ©ofhis opponent as instruments for the achievement of his own objective of winning
the other or in isolation from Chapter 2’5 conception of s own (in isolation from 4 ‘ ¢ match. Walter has made those feelings plead in support of the fulfilment of that
establish that torture is generally wrong, ption of torture) would suffice to bjective, by imposing on Orville a level of agony that is so consuming as to force
- ) im to capitulate. Thus, unless the two principal components of my account of

3.2.2.2. The combination

In Fombination, the foregoing two points constitute a powerful victim-foc

basis for the proposition that torcure is generally wrong as a moral matter. Wid:llzc
a per‘pe‘trator—focused perspective, they are not sufficient to establish that ;:he mor:
prohibition on interrogational or act-impelling or placatory torture is absolute—(zfr .
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7 inister i i ther information
: judicati i r interrogational torture to ga .
torture’s wrongness are conjoined with my specification (or some other cred; _ djudicative efjimi;y air:l;zéf‘;eeuator . fga e e mormation
specification) of the nature of torture, they will fail to sustain the proposition can hel.p to 21 en e bt oo e B
- torture is morally wrong—for they will fail to differentiate between torture an heir actions does e o) - Purmiing Similary
; - X . ocs . ‘
I e ) Oﬁcﬁile?actz with a form of hard treatment which he deserves for lilfs
| | " i i ' 't mora
H; the retributive principles with which they seek. to cemplyfare .notames 0};
in ate. Even more clearly, the aims that underlie quite a ew 1?}51 >0
r— i e endur-
e torture are not morally dubious. For example, toughenmgf pdur-
' . . . . n
’m%g a soldier through open-ended resistance training is a way of pursuing
0 | |
mmendable goal. : : -
mm:u the 'sitguations mentioned in the last couple. of paragraphf; andbm afo};
i' el ituati i rought to bear
” ns, tortutous techniques are
poses pursued through sadistic torture and discriminatory torture and humiliy er relevantly p;raliiesl ig;a::e n,loraﬂy s o o b o
‘ » e hapter il ith wh Iready been suggested in
A i in li t has already been sugg
. - Mo : : i ill argue—in line with wha . L sug
instances of those types of torture are likewise morally illegitimate. Furthernig , res thxszchagter w ] Pissible sotaneas of enbemearl e
: —that som .
I iying tortur issible. However, in regard to other possi-
edifyi ally permissible. However, o oth
PR S ] and i d to all possible instances
i types of torture and in regard to all p
instances of those two typ ' ' stances
the sundry remaining types of torture, this chapter1 W.lll. contenc}?l1 2 ha the
, i i In relation to eac
ibition on: torture is firmly applicable. .
ot ibition is absolute. Given as much,
ini that moral prohibition is a . ;
inin es of torture, DsC h
Izllagiver;g :}{St some instances of several of those remaining typez lare- oru;lntm
i i tionable in them-
jecti s that are morally unexcep
rd objectives and concern lly :
e J h look beyond the objectives which torturers pursue
ves,'d this chapter has to lo ¥ h toruurers pusue
their pain-inflicting endeavours. We have to turn our gaz

deavours themselves.

3.2.2.2.2. Morally vitiating purposes :
Even before we draw together the two chief elements of my account of tort
wrongness with Chapter 2’ investigation of the nature of torture, that investiga
itself (in combination with some elementary moral assumptions) has enabled y

ently wrong, they ate wrong in most of their possible instantiations. For examp
intimidatory torture—whether victim-specific or broadly addressed—i ty
cally used by vile regimes to consolidate their ascendance over the people whg
they tyrannize. Such an evil purpose is sufficient in itself to render illegitim:
every instance of torture that pussues it. Similarly, interrogational torture a;

sway of those regimes. Again, such a purpose morally invalidates any instances:
torture that are aimed at serving it. Withour having to penetrate beyond the ley,
of purposes, we can know that those instances are morally impermissible, (g
course, even though an enquiry that penetrates more deeply is not necessary: fi
our knowing that the aforementioned instances of torture are morally impermi
sible, such an enquiry would be necessary for a full moral assessment of th
of the wrong that has been committed in each case.) ~

In diverse other situations, howevet, the purposes sought through torture are no
themselves morally illegitimate, In such situations, then, any assessments of tortur
as morally wrong have to go beyond the objectives thar are being pursued throug

203, " inimal ion Principle = \
.2.2.3. The Minimal Invasion ] ' . ' .
y book The Ethics of Capital Punishment (2011), 1 rel;:cli hez{vdyPa; 12 ; 27
. o o rinciolo.
unctures on a basic principle of political morality: th;:u Mllmr'n‘ lzva;,xgghc endpby
it of egitimate
' i the pursuit of any morally :
ccording to that precept, . any m Eitimate public end by
ials is i te if it is undertaken gl
: : fiicials is itself morally illegitima
e o 1 feasible measures that would have
invasive than some other feasible m
heasures that are more invasive iole meseures that would have
‘ i i ified end. On the basis o principle, we c:
it. For example, in the ticking-bomb scenarios that haye preoccupied so many phi een sufﬁaenftt tohacl'{:;z rtlfissgzct e 0 be morally wrong. Even o superfcn]
losophers and jurists and politicians in Western liberal democracies during udge many further ins o i et e o
years, we encounter predicaments in which some officials resort to interrogational nspection ?f.the E.ra}clzlncien?mive o of obaising informacon fom wncoup
or act-impelling torture for the morally worthy purpose of saving numerous lives, eveal that it is 2 highly Wheneter sy e s methock of inertonssiin
In the more realistic settings of small-scale emergencies, the use of interrogational “erative suspect; or Witflzs:;e:s lkcly o meatly e el to snccend I ubcomers oo
i i v i i N - H & 2 . o H

or act-impelling torture can again sometimes serve the morally worthy purpose.of are feas1.ble and are a o i afhcls i gt of 2 e 2 e
desired information, legal-gove

gravii

" remakec indicated i 3 i 2, the objec-
i¢ated in § 2.2.13 in Chapter 2, '
" As has already been remarked here, an(-i has been indig il oepter . the oblee:
x.fes pursued through sadistic torture, disc;lﬁnmator%f tortyf,oftgle lative 'eight' 7 and extra gae tnhat
% 7 illegiti i es. For eac types of torture that
0 are morally illegitimate in cas r eac othe of toreure dhat
%elildessd‘:l)irrfz::ed in Chap}t’er 2? some possible instantiations ate oriented toward obje
ave tiof 4

themselves morally legitimate.

extreme situations, and ephemerally incapacitative torture can play such a role on,
many possible occasions. , : S

- Moreover, even when torture is undertaken for putposes other than the savia
of people’s lives, the ends sought can be morally worthy. For example, if constables
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purpose are morall i -
froniz resorting to tofcsil%g;ioitgeeriﬁgelwg 1_1:131 InvaSiO-n Princi 2.4, Consequentialist calculations
public purpose, that fact on its own is sy & omictals are not in quest , +he one hand, this chapter has expressed some doubts in response to consequen-
use of torture.) Hicient to vitiate the moral status of ¢, 28 sis who argue that a metastasizing spread of torture will inevitably occur—or

This point about the availability of less invasive alternatives is qui likely occur—in the event of any recourse to torture in a dreadful emergency.
for—as I have suggested in Chapter 2—constabl Sl‘i(liatlves s quite far «the other hand, those consequentialist concerns and other consequentialist
officials (along with members of the general gl- §S an O?her. IegaLgovermne: Cerns can clearly be pertinent in some possible contexts. On some conceivable
both the need for torture and the probabl 5 :ﬁi;; aregﬁ mdlnt':d to overest ssions, if legal-governmental officials resort to torture to avert calamities, they
contexts. If a less invasive means of attainin thzy ?ﬁ t'(;;t»ufe 1 nte “foreseeably render more probable the employment of torture in future circum-
ends is feasible, the Minimal Invasion Princi legobli ¥ Clh y lﬂf?rmathn_seek} ces where it is not needed or where it is unlikely to be efficacious or where in
fecourse to torture. Much the same is true, ml; ioris mg:;;; C‘oﬁ‘imal§ to eschew ¢ other way it will be more harmful than beneficial. Insofar as the use of torture
contexts. For example, if the thwarting of a very seri * 1 non-Inter any given emergency will probably engender such an effect, and insofar as the
sttuation can be accomplished through some nr)l;m sushcn{mnal ctinag ¢ drawbacks of that effect outweigh any present benefits that are apt to be
ephemerally incapacitative torture, the police or oth ; fé 2 » fess m},aSive th ¢d through torture in the particular emergency, consequentialist considerations
morally obligated to abstain from such torture Xlther . hma.ls - th,at situation gh decisively against the permissibility of resorting to torturous techniques.
tive torture can be morally permissible in som.e ofi to U8 f{};iler.nerally‘. Incapaci I otoriously, however, consequentialist calculations are resistant to absolute moral

, possible instandiations, it i 8 hibitions. Consequentialist considerations can on balance indeed weigh against
mployment of torture in this or that emergency, but in various other dire emer-
ies such considerations can militate decisively in favour of the employment
orture. This point becomes especially evident when we recall that, among the
ilosophers and jurists in Western countries who affirm the moral permissibility
he use of torture for the extraction of calamity-averting information in terrible
etgencies, most are firmly opposed to any institutionalization of the practice.
at is, most of those philosophers and jurists contend that the wielding of tor-
for the extraction of such information is ever morally permissible only on
ad hoc basis. Whereas consequentialist concerns about the institutionalization
‘torturous methods of interrogation are quite far-reaching, the consequential-
¢ considerations against the use of torture on an ad hoc basis in some desperate
ergencies are much more variable. Though it would be implausible to maintain
t the consequentialist factors against the wielding of ad hoc torture are always
utweighed by consequentialist factors that cut in the opposite direction, it would
ewise be implausible to maintain that the latter factors are always outweighed by
e former. (To be sure, as we have seen in § 3.1.3.2, some consequentialists sub-
mit that any ad hoc employment of torture would not really occur ad hoc—since it
wotld have to draw on the skills of torturers who had undergone institutionalized
raining for the task. However, as I have argued in response, that consequentialist
line'of reasoning is unfounded.) »

In short, although consequentialist considerations will of course sometimes
militate against the use of torturous measures even in this or that dreadful emer-
gency, such considerations will in other cases militate in favour of those measures.
As some eatlier portions of this chapter have indicated—and as is similarly indicated
by the voluminous philosophical literature on consequentialism, including the rel-
evant parts of Chapter 1 of this book—consequentialist doctrines are decidedly
unreliable as a basis for the justification of any absolute moral prohibition on
torture. Accordingly, this book’s effort to vindicate just such a prohibition on most
types of torture has to proceed from a different basis.

Altho and i i / ‘
Minimalu%ilviei;en a;ﬁng Eny book on capital p.u.nishment I have presented ¢
imal I ' ple as a precept of political morality, jts requirement

1g e ¢ to private individuals. Whenever someone s ursui ;
egitimate end, he is morally obligated to forgo any tactics thft ar: r?lirz zx?aia;u

gefs;);;i;lg o tc;lrture inigl;f resolve the emergency, and if some other feasible cou,
1 might resolve the emergency and would be signj \

: 1t 1 . Sen: gnificantly less harmf
goex;;r;silézed Minimal Invasion Principle morally obligates the ing{iviclua.ia rt?fil::l;h 2
any torture. In that respect, the public/private divide is not of any finda

mental moral importance. (Chaprt, vi i
bl e, pter 5 will return to the moral significance of th

ﬁf;,jz:lsl ;&V ;nﬁ}grrllalc){r;fc?c)ls&?_lle Instances of torture are indeed proscribed by the
o tvasion P thaf e o‘wlever, not aH possible instances of interrogational
openc o & e tpfli‘ncxp F. In a grave emergency, such as the situation
e pohaprer 2% e'bing of Leon v. Wainwright, the use of interrogational
ponse gan be the o y < si le_ c;u;;e of co.nduct that is likely to avert the occur-
contravene the requirzinenisi;%hz (1)\4;2;;1:;?2;;}1'6 US; (')fs'uih tlom}l‘e s
kind, moreover; the objective sought is itself aslllon ity Coneene it g ot
chapter is to show that interrogational tort:tl'g r alZ Wort%l}’- o ey, f i
torture) is always morally impermissible even in d(ire ::ie‘;]glz}llac?;zsitt Zi‘;ro:ysfi);sp?yf ‘

invoke the Minimal Invasi inci o
objectives, Invasion Principle or the morally vitiating force of wrongful




| | V 3 : | . 181
| 80 Wh 7 W3 - 1V 71 Wron
1 ' . 7y Torture is rong /9)/ Torture is g

' i _situation, the opponent’s
3.2.2.2.5. Agony and oppression: the factors of consent and control afresh : ' gregiously coerced .rathcr thar'1 %iilllll’.le.vilc')l usllcllcilrr?oi o ’form oI;Pt ortare.
When the two main strands of my account of torture’s wron lding of P in a.gnevc?usly paia grlpmest of that sort is hardly what people
together with Chapter 2% explication of the nature of torture, ngly, then, a nightmarishly gmtes.qlhe_ cto n of pain by a torturer with the inflic-
materials for a vindication of an absolute moral prohibition o in mind when they contrast thim ﬁc 10in mli)nd an ordinary match in which
torture (including interrogational torture—the type that has r of pain by awr-estler- Ra?her, o laV:er the duration of any agony that he
attention than any other in recent years). Admittedly, if the absoluteness o participant enjoys genuine hc'ontlro zent In such a wrestling match, where
prohibition is to be fully upheld, those elements of my account of torture’s wrq ke undergo at the hands of 'S oppo trol ‘over the lengthiness of his own suf-
ness will have to be subsumed into 2 petpetrator-focused perspective, Still, participant do?s possess genuine ccim it may be—is not a product of torture. -
before we explore the need for such a perspective, we can begin to understand Tot ing, any pain inflicted—however ls 'eartﬁg rece}crii ng paragraph not only enables
those elements why torture in nearly all of its instantiations s an especially abhory, My focus on consent and controlin the Pd ment of severe pain in a process
mode of conduct, . o distinguish betwej‘en the .de(lilberate ll;l O?C:CVCIC‘ pain in the non-torturous

Because a process of torture induces in the victim the self-betrayal highligh orture and t}fe dehberat.c.m u;em;:cus alerts us to a key moral difference.
by Sussman, it is a process in which the victim’ very bodily feelings and vuln tivity of wrestling. In addm.on, that between a process of torture and
¢ us assume for now that, in any contrast be ,

eceived far m

e , . i x is always and everywhere
torturer turns the victim against herself by making her primal sensations the off e match of wrestling, the torture is of ; eft};g:eflh:srzre an}él a non-torturous
shoots of his will, his power over her is singularly intimate in its workings. Becaus; ' orally wrong. He1}c§, the qﬁtmg}o.ﬂn ction between moral illegitimacy and
that power exerts itself through the evocation of exquisite pain in her, it subje: § astime is here ConJom_ed with 2 mtl xt, the factors of consent and control
her to the radical absorbingness of agony. Even in the exceptionally rare circy " oral legitimacy. In the present context,

stances where a victim is unaware that her tribulations are
within the power of someone else, her attention cannot but be fixated on thg
tribulations. Agony screeches for attention, It does so, furthermore, because i;
overwhelmingly disagreeable (outside sado-masochistic contexts); its clamours for
attention are pari passu clamours for relicf. Hence, the ascendance of the tortuf
over the victim not only is peculiarly intimate in its reach and operations, but alsg

' a moral
derlie the latter dichotomy as well as the former. Why do they makea
. ? ‘ N . . -
ererice? . o
-fgituated within my account of torture’s wrongness, the answber ]20 'thlss?lléjected
come ' ictim i rposes by being
i tim is used for a torturer’s pu
comes plain. When a vic orat bjected
éxcr'ucfating pain that turns her feelings into servants olf the torturet, l}rh et
‘ i istincti nsuming.
srdination i isti ly profound and distinctively co
ordination is both distinctively . : b
grd ability to move her body might in some cases be lzss glghdy res-tncteld thz; i
" ' i ki er inner impulses a
ili on-torturously shackled,
ability of someone who is n : kled, her inner impulses are
‘ | n et i i egree that is not equalled by any ou
completely obliterate everything else in the outlook of the victim, they permea ¢cing marshalled against h;;’ toa d egn e o rorurous
. . o P! , et |
her awareness of everything else. Even in an extraordinarily uncommon situation ethods of Col?ﬁneénem' Ew’ E e it wiesler 7 bas cosented o paricr
. ) ina iven that he
ate in 2 match, and given . | ver dness
gf*:iny agony that he will suffer during the match, the subjection oé \;Z):t) severe
i i nt or offs .
in by hi t reduce him to an instrumen of
ain by his opponent does no . . of th
ot on}e,nt’s plfrposes. His opponent is of course pursuing the purpose oi ?lv'::les : E
J?EP match and is making use of W’s elemental feelings and vulm::ra;l iliti
. urpose
ﬂfrtherance of that purpose, but the two wrestlers also s}’xlia;e the cex;ltr g? ! SI; s
terity. That central pu s
of putting each other to a test O}i s;rength anc}\/ Yc/ilel)ec; \jt(/}.’is o
i ‘ ir whole contest. ! air
indeed, what structures the ntest ot e o chee b
ose is being fulfilled jus :
by the opponent, that shared purp i : pponents
» ui’lshare(f 1;)‘urpose of prevailing over W. As W retains gen}time cc}alntrzmml the
duration of any agony that he will experience, an;ll ashes ares ;l Z c - gem
4 f the contest with his
: is realized through the occurrence o ; PP
D s o s exploitation of W’s susceptibility to
i the opponent’s explo X
whether he wins or loses), the : . epeibiliy 1o
iéevere pain does not treat W as a mere playdunfi;r ﬁs a l1)nere vehitchzl c:f, ltt}i] t ﬁfrespect
object i “victi f torture, then, as been treate
‘objectives. Unlike a victim o ‘ ‘ h the respect
"anjd concern that are owed to him by his opponent and by every, :
fundamental matter of morality.

scenario of the jeweller and the robber), she does so while in the thrall of the 1
terrible pain that the torture is eliciting in her. She does so, in other words, whil.

her own sensations are serving as vehicles of the torturer’s wi
the torment which insistently racks her and which thereby advances his purposes.
Now, as has been suggested at the end of $3.2.2.2.1, the remarks in the preceding
paragraph have not yet furnished a basis for distinguishing be

it never involves control by the victim over the duration of the process,

a wrestling
match in any typical circumstances is consensual, and—unless it is itselfa form of

torture—each participant can terminate it when he so chooses by conceding the
match to his opponent. Of course, if a wrestling contest is such that a
P and his opponent know that P will incur a severe penalty (such as th
life) in the event of his surrendering to the opponent, then P does not have any
genuine control over the duration of the contest, Any control exercisable by him

participant
e loss of his

P
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.2.2.7. Some implications: the problen‘l of a.nunals. ' S
‘ 'k'r;ottier than my discussion’s implications concearlnmg lzesxs’;anc un gtics
o icati i imals. Like infants and lunatics,
; i its i tions concerning animals.
o-masochism are its implica ga : wics,
O}inman animals are incapable of the sophisticated understandglxg :iuild ev Hua-
" ud reflection and communication that would enable them to o rm; , ge:ni in
o ikewi ' i Xercis
n :nt to processes of edifying torture. (Likewise, they a}?z-lﬁlc;pa e ougjected tg
- i in which they are s
; of any processes in
'med control over the duration cesses i1 e st ‘
formed’n They of course can and would exhibit attitudes of aversion in resportlﬁe
e fi ain-inducing measures at the
. o . v . ‘ : . . : would escape from any p ) ;
thereby make the resistance training considerably more effective in tougher e such processes, imd they would ngever, B e e
‘ | iest opportunities open . . : e over
l’ie;gtﬁfness of those measures would not be grognd;c};n any c;nform;ctl gf o
i ifying induceme :
i lence of the purpose which the e Fpa
B e e i ingful consent is never operative in
i ieve. iven that meaningful co ;
signed to achieve.) Now, g ' ningfu : peradve in
7 decagse of edifying torture in which the victim is a non-human ammal,mman
};ers might presume that the application of such t(.)rturil to any nomni uma
reature is always morally illegitimate. However edlfymg the to}xl'tufe " gictim,
reaould not amount to a project undertaken by the-ar.umal‘w ofxs i ; lrormrc.
Wsequently some readers might conclude, the admlms:lranon o -suct rorure
ald not she i a sentient cre
d concern toward an animal as a s .
rould not show due respect an 1 1oy _ reatur
2?1 a lifé of its own and with a constitution susceptible to the overwh g
/i .
leasantness of severe pain. ; | e
K conclusion to that effect, however, would be _hatlsty. d\f;yry raf{zra:] a;rgmal -
D o ing ’
i i inistration of torture is truly e
N i for example that, before some
' i conceivable. Suppose for p » bef
omie such circumstances are . o crample that, before some
t] ‘ani fely released into the wild, it ha <
articular animal can be safely - AP e
ertai j iti t it will face there. Given as much, a p
tain major adversities tha . | nuch css of ub)
s; the ani)mal to grievous pain—akin to the pain thzt E; will experlexﬁ tslgrh util';
o insta i ifying torture. Tho
ose 2 iti nstance of genuinely edifyi
hose adversities—can be an i ' dify ugh the
animal is incapable of assenting (or informedly refusing ;c?l .asselzg) to rstl‘l;ers }[;ve
i inability; the tort
nt is due solely to that ina t :
ess, the absence of any conse » ' . s have
ot ,declined to seek consent whenever it can be meaningfully rend;p.cd o ke
eld. In such circumstances, if the animal will benefit greatl};l from. jn'lfgtf -
nto. ‘ i it wi ter there; and if the
i i hardships that it will encoun
nto the wild despite the Il et ‘ the only
-adequate way of preparing it for those hardships is to put ;t_throx;gh ahpa s of
f‘ edifying torture of the kind envisaged here, the admx}r:xsltramgl 0 suct i.d s
: i i : naeavour tow
i iti orientation of the whole e
ill be morally legitimate. The neati : | ard che
“animal’s ph)?sic)ral and mental well-being is benign, an: the lalckfof1 cir;iisrerzr the
d i the
¢t i high-handedness on the part o .
creature derives not from any hig r 1
‘ gg?xﬁ the sheer infeasibility of the provision or refusal of s;xch I_c;onsentf Accircklegl e);
| ire whe
» ibi i ct or unconcern for the creatu
sibility of such torture, this chapter will later adduce some perp ' : the torturers do not exhibic any dlsrespeb
ubject it to agony. . ‘ - e
Pjay contrasg the subjection of an animal to expen:lllentauonal atlclxrt;;miSSible
i —i rally not morally pg 5
i 2.12.2.1 of Chapter 2—is gene : : grmi
B o torsy imed o he morally legitimate end of adding to
Though such torture can be aimed at the y * NP
':I‘r:lec'iyically valuable knowledge, that end does not render perm

3.2.2.2.6. Some implications: edifying torture and sado-masochism

In the past couple of Paragraphs, I have assumed that the type of torture
discussion is any of the types that are always and everywhere wrong. How,
the remarks in those paragraphs help to clarify why some possible instance
edifying torture are morally permissible. Suppose for example that a soldier ¢

11

encounter in his dangerous line of work. Thus, although the resistance train
in the open-endedness of its deliberate inducement of severe pain is a.process
veritable torture rather than just a simulation of torture, it is not morally imperm
sible. As Chapter 2 has suggested, the moral legitimacy of such a course of resistani,
training derives from its edifying and consensual character: that is, from the bene
lence of its orientation toward the victim’s bodily and psychological WCH—beih‘g; :
from his genuine consent to the process. With those factors present, the resistar;
training does not treat the victim a5 a toy or as a mere implement of someone else’
purposes. On the contrary, it is one of his projects' (or an element in one of ;
broader projects), and its exploitation of his susceptibility to agony is centrally aim
at enhancing his physical and mental hardihood. Like W in the wrestling ‘matc
- then, the soldier or intelligence official has been treated with the elementary respe,
and concern that are morally due to him.. C
My remarks in the last few paragraphs might also appear to imply that som,
possible instances of sado-masochistic torture are morally permissible. In an
sado-masochistic interaction that amounts to veritable torture rather than jus
to a simulation of torture, the infliction of severe pain is open-ended; the victis
cannot terminate it at a time of his choosing. However, if the open-endedness
something to which the victim eagerly consents (in order to augment his sexug
pleasure), the eliciting of severe pain in him might appear to be morally assimi
lable to the inducement of severe pain in a soldier or an intelligence official dur
ing resistance training, Although the process of afflicting the sado-masochisti
victim with agony is not aimed ar strengthening his physical and psychologi
cal fortitude, it is aimed at providing him with sexual gratification. It therefor
counts as one of his projects, on which he has very willingly embarked. Sgill
despite those similarities between the situation of the sado-masochistic victim

-and the situation of the soldier or intelligence official, we should not leap to the
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illegitimate means by which it is pursued. That is, it does not render permissil, A second caveat pertains to a different kind of limit on the present discussion. My
the deliberate and non-consensual infliction of severe pain on an animal sole ' marks here have focused on animals and edifying torture. (Recall t.hat §2.2.12.2.1
for the benefit of athers. Such a way of treating an animal does not show pro Chapter 2 construes the category of edifying torture expansively enough to

concern for its susceptibility to agony or proper respect for its status as a creatyy
with a life of its own. To be sure, in some imaginable circumstances, a process o poss '
experimentational torture could be aimed at beneﬁting greatly the Very anim rally legitimate instances of ephemerally incapacitative torture wielded against
on which it is brought to bear. In such circumstances, although the experim mals. On the one hand, the moral legitimacy of the use of‘ such torture against
tational torture could never be truly consensual, it could be morally permissj ormal human adult partly depends on whether the adult is performing a very
on grounds similar to those on which the edifying torture described in the last.7 8 eriously wrongful action at the time. Given that animals are not moral agents aind
paragraph is morally permissible. Still, notwithstanding that such circumstance; re thus not capable of performing very seriously wrongful actions, the conclusion
are imaginable, they are rarely if ever actual, Usually, the deliberate inducement aight seem to follow that they can never permissibly be subjected to ephemerally
severe pain in an animal for the putpose of expanding medical knowledge is noy ncapacitative torture. On the other hand, although animals are not capable of
aimed at benefiting the particular animal in whom the pain is elicited. Any su forming very seriously wrongful actions, they are obviously cz}pable of perform.—
xperimentation i morally impermissible. ig extremely harmful actions (actions that would be very seriously Wrongﬁ.d if
This short discussion of animals and torture should close with two caveat e animals were possessed of moral agency). If the infliction Q-f epheme.rally inca-

F irst, the experimentational torture assessed in the preceding paragraph involy, pacitative torture is the least injurious feasible way of preventmg an anm.lal from
the deliberate infliction of severe pain on an animal. I have not there ruminated . réaking major harm—a less injurious way than killing the animal outrl‘ght, for
on experimentation in which the affliction of an animal with severe pain is g example—then the plying of such torture against the creature, fo;: t}'xe specific pur-
undesired though amply foreseeable side-effect rather than something sought as ose of preventing or minimizing the harm, can be morally permissible. Much.th‘e
means. If some experimentation with such a side-effect will predictably be of liti] me is true of the plying of such torture against a mentally infirm human be1r‘1g.
O op edical value—like che Mengelian experimentation envisaged in § 2.2, bit later in this chapter, after I have elaborated a perpetrato.r—focusc?d perspective
of Chapter 2—then its amply foresecable infliction of agony on an animal is an on these matters, we shall return to the topic of ephemerally incapacitative torture
instance of extravagantly recldess torture, As has already been remarked in this chap explore why the use of such torture can ever be morally permissible.

ter, extravagantly reckless torture is never morally permissible. Similarly, even if th, ‘

experimentation is likely to be of significant medical value, jts amply foreseeab]
inducement of agony in an animal is an instance of extravagantly reckless tortue
if the agony could have been avoided through reasonable precautions. However,
the experimentation is likely to be of considerable medical value, and if s affliction
of an animal with terrible pain is unavoidable through any measures short of the
outright cessation of the experimentation, then the affliction s not an instance of _ i
Orpravagantly reckless torture. Because the process that induces the pain is under and hence dominates her consciousness; and the absence of any genuine control
taken for ethically weighty: reasons rather than without any substantial justificatory by the victim over the duration of the process of torture. Torture is alsc: usual'ly
grounding, it is not reckless (even though the experimenters who undertake the pro I non-consensual, and the employment of it usually bespeaks th('? torturer’s }'IOS‘UL
cess have knowingly hazarded a very high risk of causing exquisite pain). It therefore - ty or indifference toward the bodily and psychological well-being of the victim.
n'most contexts those properties of torture are jointly suﬁ‘ic.ient to underrr.une its
motal legitimacy, for in most contexts those properties are inconsistent with the
lementary respect and concern that are due to a victim as a sentient and vulner-
able creature. Given those features of torture, the infliction of it on anyone treats
“her—with her susceptibility to excruciating pain—as a plaything or as a mere
chicle for the realization of the torturer’s purposes. In most contexts, being trc-eated
in such a way is at odds with a victim’s fundamental dignity (her I'mman dignity as
a reflective agent, or her basic dignity as a creature capable of feeling agony and of
tndergoing positive experiences). ' ’
‘As is suggested by the qualification ‘in most contexts’, however, Fhe
victim-focused considerations just adduced are not always sufficient to undermine

iiclude the sorts of experimentational torture that I have pondered in the cur-
it subsection.) My present discussion has therefore left open the possibility of

2.2.8. Agony and oppression redux: a recapitulation anda transition .

ley among the wrong-canducive characteristics of torture, visible from a victim-
focused perspective, are the considerations that havc. been add.u(:fad here.tofore: the
marshalling of the primal feelings and vulnerabilities of a victim against ‘her as
expressions and instruments of the ascendance of the torturer; 'the. 1x}ﬂ1ct1().n of
intense pain which, in its overpowering disagrecableness, fixates the victim on itself

is not intentional; the pain is not sought either as a means or as an end. Thus, since
every instance of torture inflicts agony either intentionally or in an extravagantly
reckless fashion, the medically valuable experimentation contemplated here is not
an instance of torture at all, Hence, there is no occasion for this book to take posi
tion on the question whether such experimentation can ever be morally legitimate.!s

¥ Among tl}e challenges to be faced by someone who wants to answer that question affirmatively
is the task of differentiating an animal such as 2 chimpanzee or a dog from a severely retarded or
demented human being. ‘ :
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f;:since we need an explanation of why that possibility applies to ephemerally
pacitative torture but not to punitive or interrogational torture. An appeal to
ictim-focused factors rehearsed in this subsection’s opening paragraph is likewise
is possible not only through ephemerally in . Unal availing in itself, since all of those factors are operative in many contexts where
Y icapacitative torture but also thrg se of ephemerally incapacitative torture is morally permissible. The applicability
of those victim-focused considerations to any torturous methods of punish-
t or interrogation does not differentiate those methods from many morally
imate impositions of ephemerally incapacitative torture.
Quite plain, then, is the need for my account of torture’s wrongness to go beyond
victim-focused perspective that has prevailed hitherto. Although the insights
ed from that perspective are vital, and although they will continue to be invoked
rein, they have to be supplemented and reconfigured by the introduction. of a
etrator-focused perspective. Only thus will this chapter be able to indicate why
e possible. instances of ephemerally incapacitative torture are morally permis-
l¢ whereas all possible instances of punitive or interrogational torture are morally

missible.

the m?ral leg}xltlmacy of torture. In particular, even when all those considerations:
operative, (;:p emerally incapacitative torture can be morally permissible in g |
contexts. Of course, not all those considerations are operative on some of the o

perlforr‘nance of the very setious criminal act, then they are not displaying ho,
or indifference toward the malefactor’s bodily and psychologicafw};lllll—gb i
some other cases, however, ephemerally incapacitative torture is the onl eéﬂ i
way of pre\:enting the performance or culmination of a very serious cri ¢ 2&,
In Sussman’s scenario of the obese man, for example, the slaying of the mmln
be WOCEL}HY counter-productive. Given that the man does not regspond to Zﬂ o
exhor;at_mns, the plying of ephemerally incapacitative torture 2 ainst hi N
only way of saving the person who is squashed beneath him; sué::h tort s
chosen as the less harmful of two available alternatives. In t,hose cir st
then, the ephemerally incapacitative torture does bespeak hostility or f:(lin fsft ”
toward the bodily and psychological well-being of the corpuletr}:t man -
2frrtlﬁans of thv&iarting 31}118 <l:ontinuation of his very serious criminal act\tl};zt
€ torture is mor. egiti i emer 7
et o o aﬁfth fcgiigéri;ﬁe; éguiirgzoc?;tizsnof egjfg@ér 1ave juStf?undone reason why this chapter h.e\s to supplement its victim-focused
e v tor morally e ots cien pective with a perpetrator-focused perspective. We should here mull over two
s mocl ohemeally ncapaciative one ' R er reasons why the former perspective on its own is inadequate for an account
e b ol permistble e e e O ;ﬁ :;n in certain cir the wrongness of torture. Each of those additional reasons is closely related to
factors that we have pondered so far—; b ¢ wrong-conduc; cason that has already been broached, and each of them pertains to situations
ar—is attributable to the forfeiture of var do not tally with the central premise of any victim-focused account of the
gness of torture: namely, the premise that the justificatory basis for the moral
ibition on torture resides in the interests or inviolability of the potential vic-

thereof.

3. A perpetrator-focused perspective

.3.1. Monstrous victims of torture

the standard presentation of the ticking-bomb scenario, the person under inter-
ation is a mass-murdering terrorist (such as Khalid Sheikh Mohammed) who
ecking to add to the string of atrocities for which he has been responsible. This
feit his right against being subjected to punitive torture o interrogational tortu, ‘ Qtﬁ:r, with its insis‘tenc.c that the moral prohibition on i'ntetrogational torture
: » bsolute, has to maintain that the use of such torture against a mass-murdering

rist is always morally wrong. Now, if my account of the wrongness of torture
re exclusively victim-focused, I would be committed to the proposition that the
permissibility of the use of interrogational torture against any mass-murdering
to ephemerally incapacitative torture, whereas 16 such malef + cirorist is attributable to his interests or inviolability. His interests or inviolability
can ever be subjected legitimately to punitive or interrogatioi(:jotro:(rzri?yone CIS £ uldhconstitute e J'U;tiﬁcamf}’ v o the abeoute more! ban on the wiclding

Neither the doctrine of forfei : cot L . such torture against him.

recapitulated in the opening pﬁif;;:pl;o; ffil;ljz\si)ricgcum-%cugd conmderatﬁlorf , n fact, however, the interests of a mass-murdering terrorist in-being free from
question. An appeal to the possibility of the forfe] on wit! suthice to answer'thi cruciating pain are of no positive ethical weight. Were such a person to experience
v ¢ forfeiture of rights is upavailing gonizing pain as a result of purely natural causes while in isolation from any society

s1ocr11 of a very serious crime, we should conclude that someone who ~
endeavours to commit a crime of that sort has forfeited his right against bej

gir;\;:nted déroyg;h the use of ephemerally incapacitative torture, Why does such.
ence obtain? Why can major malefactors sometimes be subjected legitima



Why Torture is Wrong 189
188 Why Torture is Wrong

t to lethal force against him as the only feasible means of Salzlﬁgbthz
o h s. Similarly, if Joe and his young daughter_ arc amtecker by
amne ost.algﬁ - as they are walking down some street, and if the o..nD’ effe‘:tf"e
rdemus- I asfenc{ off the attack is to kill the assailant, he will be.actmg
y:in \';thc‘h Joe 5?)31 Furthermore, as I have argued elsewher-e (Kramer 20_11aj
missibly in " cgilducted on the basis of the purgative ratloflale for CaP“d
6-60), executlgninoraﬂy legitimate in cases where verdicts of‘ guilt are returne

13}?3;;;;1}7 eevil offenders who have been I313C€d on trial fairly for the iniqui--
ains ; . ' o
s which t'hcygi‘;lcizif;?;i}mful than being subjected to certain t’é:ChniCI‘;_es
yNov, bemfg al torture (such as the twisting of one’s arm behm.d one S.baCk or
nt.errogaﬂ?r(ll) It amounts to a much greater invasion of the victim’s interests.
xmlte‘i rprtjﬁl r;md given that the deliberate killing of a ﬁ)ers]c;n 1can be mc?fr:il}}}e’
fven .a. - . ot explain the absoluteness
Ji"miSSi'bk‘ibfi’f Sonflienigzg n:iitzzist’tal"xrec?&le foclzlsing exclusiflely on the inter-
D ot lat{ ; tims Agshift to a perpetrator-focused viewpoint will enable us
' 025;;;;23 th‘:tc a_lth;)ugh the use of interrogational ‘torctluée is fnot alwalzskiﬁio;;
S o ; : “deli killing, it differs from suc

inviolability (weakly absolute inviolability) by dint of his or her status as a refle,  hamfulormoregravely 1mmo}1;al th;r;i,il;b:;zzg. ; '

tive agent,” an extravagantly evil criminal will have forfeited many of the righ that it is always and everywhere ,
 that are held by any ordinary human being. If we are to ascertain whether. o
'ri°ght—not—to—be-subjected«to-interrogational—torture has been forfeited along wit
his right—not—to—be—deprived—of—hisffreedom—through—incarceration (for examp]e
we have to go beyond appealing to his inviolability. Because the protective, sw
of his inviolability encompasses ‘only the rights which he has retaine
his responsibility for iniquities, one’s invocation of that inviolability will go
way toward telling us whether he sl enjoys a right~not-to-be~subjected4tq
interrogational—tortur?. By contrast, a shift to 2 perpetrator-focused perspectiy;
will enable us to answer that latrer question affirmatively. It will enable ys.

whose medical resources might alleviate his suffering,'¢ the world would n
ethically inferior to an otherwise identical alternative world in which he

it were necessary for m,
do so here, I would argue for a bolder proposition. Th

at is, I would contend
a world in which a mass-murdering terrorist suffers from agonizing pain thge

ethically superior—on grounds of just deserts’ —to
otherwise identical alternative world in which the te

-such pain. However, the present context requires onl
the former world is not ethically inferior to the latt
solely on the interests of potential victims of tortur
rogational torture is wrong, we shall be unable to say
torture against Khalid Sheikh Mohammed of 4
morally wrong, Do
As can be inferred from my remarks about the forfeiture of rights in § 3.2.2,
we shall face a parallel difficulty if we concentrate solely on the inviolabilj

rrorist never €xperiences
y the milder proposition
er.) Hence, if we concentt:
e when we explain why in

2.3.3. An additional perspective - | o
sumi; b suéplementing its victim-focused perspective W.Lth a p.'srp}(:trato:jlocitrllscctdl i
e e;ti\}:e this chapter can resolve at least three cruxes: why ep .emeio Ztional
aisi'lt?ative ;orture is sometimes morally permlfmble Wh;{;?: v:;:;rtheg tional
rture and punitive torture are alwa‘ys moraallly n‘nperr:rlfin i;formation s of
terrogational torture for the extraction of ¢ amity-ave . isgmomny .
oastrous terrorists in circumstances of extreme d.esperatlo nora y imperrels
1?12‘5 and why the use of interrogational torture is a:ﬁlways n?oi:blz Znn% rmissible
, i illi i or ermissible.

abstention from the use of torture against wicked terrorists is not about the terrorists even thOllljgh .dclllbecrla;ec illl;rlllgji 3:1 s;n;etéxge; _;6 ab);v[; e st VL},Y aﬂ

k ' e. resolved: here, v
poztsi;?: instances of sado-masochist?c torture are morﬁy Zi?nniii?iz.n Wt/ere fve
some other possible instances of edifying tosture are mo:ld )Irl gt rmissible: Were we
o cleave to a purely victim-focused perspective, we wo 1 not be able to come to
grips adequately with any of these cruxes. Asa co'pseq;e“ },ﬂbidon o,
be able to vindicate fully the absoluteness. of the moral pro PR A
ional torture and punitive torture. A switch to a perpetrator Jiewpoint
tlc')llllena?::le us to see why that prohibition is absolute, and W‘lll alsg- reve Euie chat
absolute prohibition extends to placatory torture anc}i1 ac;l;npoeS S;rl;lge ;ztances d
extortionate torture and intimidatory torture. ffxlthoug . :c; ” m% e
each of those types of torture are .und?rtaken in p.ufsull e A s
certai trator-focused considerations tell decisively again, ) legic
macy E :f}c)e such instance. (As has already been noted in this chaw};te{', t te ret nds
zi(;yh? throi};h sadistic torture and discriminatory tlorture 3;131:11 h:vx;fz; I;;g:;e I—cfencé,
nd extravagantly reckless torture are always themselves morally 1

3.2.3.2. Being killed versus being tortured

A further reason for embracing a perpetrator-focused perspective (along with
vietim-focused perspective) is that the deliberate killing of people is morall
permissible in some contexts. For example, if a gunman has taken several peo
ple hostage, and if he begins to murder them when the demands which he has’
issued are not met, sharpshooters from the police will be acting permissibly-.if

7

1 My reason for ncluding this qualification about the evildoer’s isolation is that one’s deliberite -

i
sustainment of another persor’s pain through one’s inaction can jtself amount to torture and ¢an
thus be wrongful. For an account of an instance of tort

ure—through~deliberate—inaction, see Moore
2007, 37 n7. ’
7""T am not here implying that such a status is the onl

y basis for weakly absolute inviolability, -
Rather, I am simply indicating that it is a sufficient basis. W
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a vindication of the absoluteness of the moral ban on

simply advert to those ends. Of course, if we were to seek o gange the grays doption of an outlook that would be suitable for an exploitative effort. On the

ontrary, the outlook that best fits with his conduct is benevolently supportive of
ione of Brenda’s own projects. '

& Suppose now, by contrast, that Sylvia is a mass-murdering terrorist—akin in her
‘iniquity to Khalid Sheikh Mohammed—and suppose that Walter is one of the inter-
rogators assigned to extract information from her that can help to avert an imminent
calamity. After Walter tries several non-torturous techniques of interrogation without
y success, the urgency of the situation and the absence of any effective alternatives
Jead him to resort to certain torturous methods of interrogation against Sylvia. His

%3.3.;1 A peq}:letrator-focused justificatory basis : ‘
at, then, is the perpetrator-focused viewpo; ‘ le: ;
Vh : ‘ 4 point that should supp] “
v1ct1m—focxrlsed viewpoint on which this chapter has relied heretofolrlep?}jﬁznlllznl °
suggested in Chapter 1’ terse remarks on the matter, we suppleme.nt theslait -‘

e

The latter concerns, which bear on the moral integrity of the peoplé wlrlhojprc

scribe .
ribe or undertake acts of torture, pertain to the outlooks through which those acts.

occur. However, this chapter is not embarking on a
study of the mental states and ulterior motivations of individuals who
torture. Insofar as those mental states and motivations are
the methods of the social sciences, th '
y pl}llosophlcal and moral enquiry here prescinds from most of the empisi
minutiae that would come under scrutiny in a social
matter. Instead, the enterprise in this discussion is one of moral and
asse§gn-11)«slnt. What are the moral bearings of the general outlooks th
ascribable to people who inflict the agony of torture on others?
A::Hanswer to this question can bec
mor s 1 . s
; y permc;smble Instance of edifying torture, Suppose that Brenda is a soldier who
;;1 consented to undergo the open-ended infliction of severe .
0 . . ¢ . - ’ ’
e Tesistance training, and suppose that Daniel js one of the soldiers entrusted

wi L, O ; -
v th' t]h? tasli o.f eliciting that pain. What is the moral character of the outlook of
.oaniel In relation to Brenda? He knows that she has consented to

ordeal that is to be administefed, and he further knows that the ordeal is designed

;hoiugh forgsieablc si.dc-effect,' it is salutary rather than destructive in its orienta-
oward her bodily and psychological welfare. It manifests Daniel’s ascend-

ance” over i ' i
er Brenda during the open-ended period of the torture, but it involves

gieixs{hnosity lon 215 part, and it does not stem from any effort by Daniel to treat
2 as a plaything or to exploit her susceptibility to exquisite paj
: ling : ite pain
éshlcle for the {ea_hza,non of his own ends (however laudableqthose eids Iflf itn;eé;e
onsequently, it is not an endeavour that morally degrades him by requi?ing his:

pain as a component »

general purpose in availing himself of thos¢ methods, in circumstances of dire

esperation, is per se morally unexceptionable. In fact, his pursuit of that morally
worthy purpose in those circumstances might render his conduct weakly justified
(in the sense specified by Chapter 1). Nevertheless, although his torturous actions

might be morally optimal in the terrible predicament in which he performs those

ctions, they are not morally permissible: Even if the consequentialist duty fulfilled
through his recourse to such conduct is more stringent than the deontological duty

which he thereby breaches, that latter duty has indeed been breached.

:Ofkey importance here is that my absolutist position on the wrongness of Walter’s
conduct does not attach any positive ethical weight to the interests of Sylvia. Because
of her responsibility for past atrocities and for the impending atrocity, her interests
in being free from searing pain do not contribute to any justification for a ban on
the use of interrogational torture against her. Quite baseless is the allegation that

_ someone who adopts an absolutist position on the wrongness of such torture has

failed to grasp that ‘the putative victims of an atrocity deserve more care than the
grasp tha p

: would-be perpetrators’ (Bobbitt 2008, 380). My insistence on the wrongness of

Walter’s employment of interrogational torture does not derive from any solicitude
ploy g y

~whatsoever for the interests of Sylvia. No victim-focused considerations are suf-

ficient to uhdermine the moral legitimacy of Walter’s wielding of torture against
her for the purpose of averting a calamity. Rather, the illegitimacy of his use of
interrogational torture derives from his sullying of his moral integrity through his
‘adoption of a self-aggrandizing course of conduct. ’ ‘
- ‘Walter has sullied his moral integrity—even if he has acted optimally—because
‘of the differences between the outlook associated with his conduct and the out-
ook associated with Daniel’s subjection of Brenda to edifying torture. Whereas
‘the latter outlook is neither hostile nor indifferent toward the victin’s bodily and
psychological well-being, the former outlook partakes of just such hostility or
‘indifference. Whereas Daniel’s inducement of intense pain in Brenda does not
‘exploit her susceptibility to such pain as a mere vehicle for the realization of his
‘own objectives, Walter’s inducement of intense pain in Sylvia does indeed exploit
ther susceptibility to such pain as a mere vehicle for the realization of his own
‘objectives. His calamity-averting objectives are of course highly commendable
and morally pressing, and Sylvid’s terroristic objectives are of course thoroughly
odious. Still, because Walter has had to pursue his morally worthy objectives by
treating another human being as a locus of vulnerability to severe pain that is to
be employed as an instrument and an expression of his ascendance over her, and
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Before I present my main reply to this question, we should remember that the
moral impermissibility of interrogational torture in all of its possible instantiations
is consistent with its moral optimality in some of those possible instantiations.
While this chapter is arguing that the moral prohibition on interrogational torture
is weakly absolute, it is not arguing that that prohibition is strongly absolute. On
tthe contrary, the chapter’s final main discussion will suggest that the use of such
torture in some extreme emergencies (whether actual or only possible) can be
morally optimal even though it is morally illegitimate. That is, in some conceivable
situations, the wielding of such torture can fulfil a duty even more stringent than
the duty which it breaches. Consequently, although my insistence on the absoluteness
of the moral impermissibility of interrogational torture does differentiate torture
of that kind from torture of the ephemerally incapacitative kind, the divergence
between them is somewhat less sharp than it might initially appear. In extremely
rare circumstances, torture of either kind can be morally optimal.
My chief response to the question at the end of the penultimate paragraph above,
however, does not reside in playing down the divergence between ephemerally
capacitative torture and calamity-averting interrogational torture. To understand
the key moral difference between those types of torture, we should return to the act/
omission distinction that has been expounded at length in Chapter 2 (§ 2.2.11.2).
Let us recall that acts are distinguished from omissions by reference to the numer-
ousness of the ways in which someone can move or position her body and any
oncomitant objects. Given that an effect E occurs and that the conduct of someone
S has had some bearing on E’s occurrence, S’s contribution to E is an action if most
the movements and positions available to S would not have led to E. Conversely,
contribution to E is an omission if most of the movements and positions available
'S would have led to E.- _ :
‘Now; any instance of ephemerally incapacitative torture is aimed at preventing the
etformance ofavery serious criminal action, whereasany instance of calamity-averting
nterrogational torture is aimed at preventing an omission by impelling the perfor-
mance of an act of disclosure. Accordingly, the dominion exerted through an instance
calamity-averting interrogational torture is much more minutely controlling than
dominion exerted through an instance of ephemerally incapacitative torture.
n instance of torture of the latter sort is undertaken to induce the victim to forgo -
nlya small proportion of the bodily movements and positionings available to
r=—some bodily movements or positionings that would amount to a very seri-
s criminal action. By contrast, an instance of calamity-averting interrogational
rture is undertaken to induce the victim to forgo most of the bodily movements
and positionings available to her (namely, all such movements and positionings
that do not involve her divulging the information that is demanded of her). Thus,
although ephemerally incapacitative torture induces the distinctive self-betrayal
described by Sussman, and although it is expressive and promotive of the ascendance
of the torturer over the victim through the exploitation of the victim’s susceptibility to
gony, and although the victim has not consented to the torture and does not enjoy
¥ genuine control over its duration, and although the torturer in his determina-
ion to thwart the victim’s performance of a very serious criminal action is firmly

because he has had to exert that ascendance to impel her toward the performance
of the type of action that suits his purposes—highly commendable purposes—he
has taken (or has sought to take) control over her in a way that is inconsistent with -
his own elementary humility as a moral agent. That elementary humility would -
involve his showing basic concern even for a loathsome terrorist. .

Of central importance here, again, is that Walter’s owing of basic concern to -
Sylvia is not attributable to her interests in receiving such concern. As has already
been emphasized, her interests are of no positive ethical weight. Instead, Walter’
owing of basic concern to her is attributable to his own moral integrity. Sylvia h;
led a profoundly evil life devoted to the unleashing of atrocities, but she remain
a human being whose existence as such has to be acknowledged by Walter if hi
interaction with her is to be morally legitimate. In this context, his acknowledging -
her existence as a human being (or, indeed, as a sentient creature) would consis
chiefly in his not afflicting her with excruciating pain as a means of taking contro
of her to direct her performance of some action. His taking control of her in tha
way is morally wrong not because it redounds to the detriment of her interests
interests that carry no positive ethical weight—Dbut because it elevates him to
position of overweening dominance. His elevation of himself to such a godlike
position morally degrades him, for it is incompatible with the fundamental mod- |
esty that is incumbent upon him. It is incompatible with his treating Sylvia as a-
separate human being (or sentient being) whose proneness to agony is not to be
exploited as a vehicle for reducing her to an instrument or a marionette.

3.2.3.3.2. A first query: why is ephemerally incapacitative torture

- ever permissible? .
We should now ponder several queries, the first of which pertains to ephemerally
incapacitative torture. Why is torture of that sort ever morally permissible, given
that Whalters recourse to interrogational torture against Sylvia is morally imperm
sible? On the one hand, every instance of ephemerally incapacitative torture {as
understood throughout this book) is aimed at preventing a very serious criminal
action.!® On the other hand, however, Walter likewise resorts to interrogational
torture for the purpose of preventing a calamitous crime. His torture of Sylvia is o
course non-consensual, but so too is any instance of ephemerally incapacitative to
ture against some malefactor. Walter's torturous methods of interrogation bespe
his hostility or indifference toward Sylvia’s physical and mental well-being, bis
some legitimate instances of ephemerally incapacitative torture are similar in thai
respect. Furthermore, any instance of ephemerally incapacitative torture explo
a’criminal’s vulnerability to severe pain, just as Walter’s plying of interrogation:
torture against Sylvia exploits her vulnerability. Why, then, is interrogational tor
ture always morally impermissible—even in the circumstances of a dire emergenc;
like the circumstances in which Walter acts—whereas some possible instances o
ephemerally incapacitative torture are morally permissible?

18 Recall, from § 2.2.11.2 of Chapter 2, that this book employs the phrase ‘ephemerally incapacitative
torture’ as shorthand for the more cumbersome phrase ‘evil-averting ephemerally incapacitative torture’
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disposed to impair the victim’s physical and psychological well-being if necesgy. : ture, but the aim of any of those former methods is to stymie th'e performance
' g a-wrongful action, whereas the'aim of any of the lattfar methods is to 1rr§pel the
formance of a calamity-averting act of disclosure. Given the way in which acts
d omissions are distinguished, the aim of thwarting a certain action is fnu-chlless
jinutely directive than is the aim of forcing the perform.ance ofa certain action.
hat former aim is much less fine-grained in its controllingness. For that reason,
ime possible instances of ephemerally incapacitative torture a.re.mf)rally permis-
ble even if their injurious effects might match or exceed the injurious effects <?f
ome possible instances of interrogational torturc.'When we ask;vvhether all possi-
le instances of some kind of torture are overweeningly dominative, th.e answer lies
1 the general purpose for which the torture is conduc.ted r'eLther than in the extent
f the injurious effects that might be produced by a given instance. o
econd is a related point. My discussion above has compared mmm?aﬂ}f invasive
sstances of ephemerally incapacitative torture with mini_mall.y invasive instances
f calamity-averting interrogational torture. Such a comparison is uniquely germane
ecause no instance of ephemerally incapacitative torture can ever be morally
gitimate if it is not minimally invasive; in other words, no such instance can
rer be morally legitimate if it is more invasive than some other feasible means
fachicving the same end. My discussion above has revealed tbat, alth‘ou.gh every
instance of calamity-averting interrogational torture is morally impermissible even
when the use of such torture is no more invasive than any feasible alternative,
me minimally invasive instances of ephemerally incapacitative torture are morally
rmissible. We do not need to go ahead with any further comparisons, since we
an:know from the outset that every instance of torture of either kind is morally
egitimate if it is not the least invasive approach available in the. circgmstaq‘ces‘.
Third, Jonathan Bennett, on whose wotk I have drawn in dlﬂ'erenuat'mg
between acts and omissions, has contended that the act/omission division is with-
ott any inherent moral significance (Kramer 2003, 342-3). Bennett -:mknowledges
that that division is strongly correlated with some other dichotomies t}‘lat. are of
nherent moral significance, but he maintains that the act/omission dmtlnctl_on
itself is morally neutral. Given as much, and given that I hatve con_curred with
his way of drawing that distinction, my invocation of it-to d}.ff'erc?ntlate mqrally
between ephemerally incapacitative torture and calamlty.—avertmg. 111terrogat10n?l
orture might seem problematic. In fact, however, the difficulty just broached is
llusive. There is no need for me here to contest Bennett's assertions about the
moral neutrality of the act/omission dichotomy, since his focus is markedly diﬂfer—
nt from mine. Bennett is assessing the conduct of somebody who seeks to brm.g
bout a specified result either through an act or through an omission; Bennett is
contending that the act/omission duality is morally neutral in the context of any
tich assessment. My own assessments have been very differently onentc?d. I ha\{e
fiot principally been judging the moral statis of the conduct of a terrorist who is
“subjected to calamity-averting interrogational torture. Nor %lave I. principally been
“judging the moral status of the conduct of a criminal th) is s.ub)ected to ephem-
rally incapacitative torture. Instead, I have chiefly been judging the mor‘al status
of the measures undertaken by the police or soldiers or intelligence officials who

legitimacy of every instance of interrogational torture. It does not reduce the victi
to being an instrument or a marionette. Instead, it is aimed simply at preven
her from engaging in some act-type that is very seriously wrong. In circumstang
where the torture is the least invasive feasible means of keeping her from engag
in that act-type, it can be morally permissible. i

Any instance of calamity-averting interrogational torture i quite different
does reduce the victim to an instrument or a marionette at least for a certaj
period, as it seeks to force (rather than prevent) the performance of some act-typ
Through the use of searing pain, it aims to steer the victim away from the yag
majority of the bodily movements and positionings that are available to her']
pushes her toward the relatively small array of bodily movements and position;
that consist in her performance of the act-type of revealing the information whig
her interrogators are trying to ascertain. While so doing, it also partakes of 4
the wrong-conducive properties that have been attributed in the preceding pa
graph to ephemerally incapacitative torture. That is, it brings about the pecul
self-betrayal highlighted by Sussman, and it both expresses and implements -
ascendance of the torturer over the victim through the exploitation of the vicis
vulnerability to severe pain; the infliction of it is non-consensual, and the victi
does not possess any genuine control over the length of the infliction; and th
torturer is hostile or indifferent toward the victim’s physical and mental welfare
combination with the minutely controlling character of the measures plied againgr
the victim, the properties just recounted are not only wrong-conducive bu a
wrong-making. In combination, those features of calamity-averting interrogation
torture render it morally impermissible even though the purpose for which it h:
been undertaken is morally commendable. Notwithstanding that such torture i
extreme circumstances can be morally optimal, it is never morally legitimate. ',

3.2.3.3.3. Four caveats concerning my response to the first query
In sum, the moral difference between ephemerally incapacitative torture an
calamity-averting interrogational torture—thar is, the reason why torture of th
former kind can sometimes be morally permissible whereas torture of the latte
kind is always and everywhere morally impermissible—resides in the act/omis

sions, a minimally invasive instance of the latter is much ‘more heavy-handedl:
directive than a minimally invasive instance of the former. Four caveats or clarifica
tions should be appended at this juncture. : S

First, this point about the moral difference between the two types of tortur
is focused on their characteristic objectives rather than on their effects. Someone
who resorts tor ephemerally incapacitative torture is seeking to avert an action,
while someone who resorts to interrogational torture is seeking to avert an omis-
sion. Some methods of ephemerally incapacitative torture might be as far-reaching
in their injurious effects as some methods of calamity-averting interrogational
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3.3.4. A second query: why is deliberate killing ever

o issible? - o

3.2 3r§()2rjl3lyvl:ietflnrlny discussion of ephemerally incapacitative torture versusf A
§§i : —;w'er.ting ,interrogati(')nal torture, I have submitted that the_ lsilttelr) tylpe <1)

o t}:liﬂ-'ercs from the former in being absolutely wrong fmd that it is abso Lgteh y
Qrmrc‘b cause its aim is so much more minutely controlling t.han t}}e aim 3 ; e
ong Ifilaving maintained as much, however, I have al:s? earlle; mal'ntalme that
n;ezelibefate killings are morally permissible. In addition, some highly restric-
m

respond to the conduct of a terrorist or a criminal. Thus, even if Bennett is cogy
in suggesting that the act/omission dichotomy does not per se affect the myg,
bearings of the terrorist’s conduct or the criminal’s conduct, my invocation of ¢
dichotomy to differentiate morally between a torturous response to the terrogis
conduct and a torturous response to the criminal’s conduct is apposite. Because (]
terrorist’s conduct is an omission whereas the criminal’s conduct is an action—say
thus because a torturous response to the former is aimed ar inducing an acti
whereas a torturous response to the latter is aimed at inducing an omission.]

. . " n be morally
. o . . . lving straitjackets, for example) ca

minimally invasive use of torture against the terrorist is far more minutely contrg ive modes of confinement (mf " ich mleasures are necessary to prevent very
Lo R L . S T ere § .
ling in its objectives than is a minimally invasive use of torture against the crimig srmissible in circumstances w: ‘hemselves or others. With

That difference grounds the division between a type of torture that is absoliite Jangerous people from mﬂlcFmg gx:xegous 13}1115;2;: killings, then, let us address
wrong and a type of torture that can sometimes be morally permissible. o cus in the present subsection chiefly on de '
Fourth, my way of distinguishing morally between ephemerally incapacir,
tive torture and calamity-averting interrogational rorture is robustly perpetrato,
focused. What underlies the absolute impermissibility of the latter type of torty
is hardly the fact that every mass-murdering terrorist has an interest in not bein
treated as a marionette or a mere instrument through the exploitation of b
susceptibility to agony. As has been remarked several times, the interests of an
such evildoer are of no positive ethical weight. Instead, what carries the just
ficatory burden in this context is the moral integrity of any perpetrators of .th
calamity-averting interrogational torture. If they do indeed avail themselves's
such torture, they will have sullied their moral integrity by using another huma;
being’s vulnerability to severe pain as a means of minutely directing his conduc
When they arrogate to themselves such fine-grained direction through the subjec
tion of another person (indeed, another sentient creature) to agony, they deal wit
that other person from a position of godlike dominion. They gain and exert tha
dominion for a highly worthy and pressingly urgent purpose, but their recours
to it renders their actions morally illegitimate even in circumstances where thos
actions are morally optimal, When they assume a position of quasi-divine ascend:
ance, they are departing from the elementary modesty that is required of them
as agents interacting with another sentient creature. In this context, the justifica:
tory basis for the requirement of elementary modesty resides not in the interests
of the victim of the perpetrators’ behaviour but instead in the integrity of th

ate killing be morally
Killin, irv. If deliberate killings (and close confinement) can be s
G vlvhyeis1 tflfeaﬁne—graiied directiveness of interrogational torture

itimate in certain situations : 1 ot
e witang in ’ uch torture is necessary for the prevention

iorally wrong in quandaries where the use of s
F calamnities? | B 1_ y
b » i tive
SubééqUentl}c in § 3.2.3.3.6, I shall address squarely the matter of highly restric
nfinement. : _ - e
99'just before this discussion tackles the Legitimacy of Killing Inqu;rly ?;rfg ;r:
we should briefly recall afresh that the absolute macljral Wfrong}rlxetssr: rlenin Soil -
A L K . . ue ortu
i i istent with the moral optimality of's
tional torture is consisten ; alicy of o ruse in some
egitimate thoug
] te emergencies. Morally i
reumstances of desperate ¢ L e g avel
rtu is, the perpetration of i :
ture always and everywhere is, perps ‘ !
rong than Zhe eschewal of it in some imaginable Srg:dlca;nentz ?;co;ii;néﬁr,
th ing i i iffers from deliber -
: ity- interrogational torture di
although calamity-averting .  differ e e
: i icti finement in that it is always
s and highly restrictive confine; : ohere
r;lg rally impermissible, it shares with them the property of being som .
morally optimal. : o ' . -
Let Zs rfow return to the Legitimacy of Killing Inc11u1r)r. Two xiephe:; airecic;;tl s
re, Fi it finement involve severe pain only in g
here, First, whereas killings and close con . n only incidentally,
i i iciti in is central to calamity-averting g
¢ intentional eliciting of such pain is. R nterrogations
f torture. My account of the wrongness
ture and most other types o . e Wiongaces o totuse
ocuses above a turers exploit the susceptibility
focuses above all on the fact that tor o the. ividual
fecl i takes advantage of a
’ i ing, a torturer designedly t : ‘
to feelings of agony. In so do . take o fun
damcnta% and precious property of human beings by using it to alffi;:;ttt]:i m vith
excruciatingly disagreeable sensations.” Anydﬁéle—hg.ramﬁd cor;lt;c;s ar gﬁsal orturer
gai $ t is acquired by him throug :
ains over somebody else’s conduct is re Lt e
i i ally legitimate killings or insta gk
sensations. By contrast, if any mor ma : ¢ ins of highly
restrictive cozﬁnement ever give rise to excruciating pain, their doing so is ext

ity. (Note that the point made in this paragraph is applicable whether or not
the use of interrogational torture succeeds in eliciting the information that is
being sought. What is of key importance morally is not the actual attainment
of godlike dominance, but the aim of attaining such dominance. By bringing
to bear torturous techniques on somebody who is undergoing interrogation, the
torturers seek to control her conduct minutely. Whether or not they achieve
and exert the fine-grained control which they are hoping to achieve and exert

~through the imposition of unbearable pain, their very quest for such control
through such paid renders their conduct wrongful as a mode of overweening
self-aggrandizement.) : :

because it plays a vital role in keeping.
ping people from exacerbating serious
snewski 2010, 52-3. See also Scarry

.. 1 characterize the susceptibility to severe pain as preiioge
“people from incurring serious injuries and—even more——i e
‘injuries that have already been incurred. See, for example,

-1985, 333 n62.
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7hen someone is executed on the basis of‘the purgative ration.a_le‘ for -Caftlet?l
anishment, the aim of such a sanction obviously does not consist in min cly
i 1 ’him by prodding him to perform some action. Corpses 40 not
Oré.trr(')callctgactions }i{ather, the aim is to terminate a life that ;v(;alulld c;r_;sng;xteo allc
n e ) . . . ap. .
andi umanity if it were to continue (Kramer y » Chap

iﬁ:an% iizzi Loerhe presen)t’ the long and complex arguments tha(tii‘upporth the
- reat tionale for the death penalty. Still, there is not any need for me here
urgaml:ebéarlate those arguments, since the dispositive point at present is that
Sr’;;igati% execution is designed to achiera any ﬁne—graige‘d ci’lnt;ZL ::;rui?lr;;
he's behaviour. Nor does any such execution, conducte1 in the ost humane
ynner that is technologically feasible, dehberatelyfexpuilta:i \I,J:l:)(ecmion er
deliberate killing of enemy troops in combat is necessary to eliminate the threg, ability to severe pain. Hence, althouﬁh the :E;CI;S (; e: ff X ogrture, A
which they pose to oneself or to one’s fellow soldiers, the acts of killing can, e more wide-ranging than the .ef.fects of most fe.cn tercrlo e e, the miputely
morally legitimate. In such circumstances, however, those acts of killin e ntrolling and agony-exploiting fcatu.res o }i e egc i po atd most
akin to acts of ephemerally incapacitative torture. Of course, in one obvious résp; other types of torture) are not present in such a .

‘to the effects which they are supposed to produce, Although the intended effe
of such measures are far-reaching—more far-reaching than the effects of soni
instances of torture—the production of those effects does not proceed :
deliberate evocation of severe pain. ;

My first reply to the Legitimacy of Killing Inquiry has highlighted 4 major w,
in which the killing or close confinement of someone differs from the torturing
someone for any purpose. Second, and even more important, is a reply thar undgj
scores the divergences between ephemerally incapacitative torture and other typ
of torture; the killing or restrictive confinement of someone is assimilable to .t}
former type of torture rather than to any of the latter types. If the deliberate k

throug

issibili cutions of the

(in addition to the respect noted in the preceding paragraph) the former acts 2 ers who disagree with me abm.lt ic mo-rﬁdhperenlisizlclﬁltzeoaﬂ;iiative grounds

very different from the latter, for thei intended effects are permanent rather thap ost egregiously if%iqu‘tF’”S c1:1m1nals W Hav rong. No such condemnation

transitory. Nonetheless, in the respect that is decisive here, the two types of acts for condemning those executions as moraal}i'nw rog'e‘rtics of calamity-averting

are assimilable. Whenever ephemerally ‘ncapacitative torture is morally legiti €an warrantedly advert to the keY wrong-m t{i gspdopnot partake of those prop-

mate, it is undertaken as the least invasive means of preventing the occurrerice interrogational torture, since p urgatlvﬁ CX;-C .y e with me about the morality of

- or completion of a very serious criminal act. Similarly, whenever a deliberate kill- erties. In other words, even ;e;%ders‘W o 1s%gre ation of the moral permissibilisy

ing is morally legitimate (in the circumstances envisaged above), it is undertakeh: capital punishment can recognize that' my a ﬂ?n stances) is perfectly consistent

as the sole feasible means of preventing the occurrence or completion of a very of ‘purgative executions (in apperr;iltC clreu erting interrogational torture are
serious criminal act—or, in the context of military combat, as the sole feasible . with the thesis that all instances of calamity-averting inte

means of eliminating a mottal threar posed to oneself or to one’s fellow soldiefs
by enemy troops who have declined to surrender. In other words, the aim of any’ s -

morally legitimate instance of deliberate killing is relevantly similar to the aim of 3.2,3.3.5. Clarifying the issue £ highly restrictive confinement, this chapter
any morally legitimate instance of ephemerally incapacitative torture, That is, th Before we move on to the matter of highly res t between deliberate killings and
objective is to thwart some injurious action(s) rather than to impel some beneficial - should clarify the issue acld.ressed by mchont"raZte the following two propositions:
action(s). As a consequence, the objective of a morally legitimate instance of delib- calamity-averting interrogatlopal torture. Letusn e

erate killing is far less minutely controlling than the objective of any instance of ‘ )

calamity-averting interrogational torture, From a perpetrator-focused perspective,

: Propositién 1. Some deliberate killings are morally worse than many
therefore, we can discern that some instances of deliberate killing do not partake

wrongful acts of torture. N f
.. Proposition 2. The victims of any deliberate killings (apart from certain aCtSfO' |
P euthanasia) are harmed more than the victims of some acts o

tional torture. For that reason, in combination with the reason expounded in the e e e o

preceding paragraph, the absolute wrongness of calamity-averting interrogational
torture is not paralleled by the moral statiis of deliberate killing. Some possible
tokens of the act-type of deliberate killing are indeed morally permissible.

In the last paragraph, T have concentrated on killings that are undertakeri in
defence of oneself or others, Nothing is said there about executions. Yet; as has
been remarked in § 3.2.3.2,7 have elsewhere argued ar length that executions of ‘
defilingly evil offenders can be morally legitimate in liberal democracies. How can

Those two propositions are fully consistent with the following two further |
propositions:
Propesition 3. Calamity-averting interrogational torture is always agd every-
where morally wrong.
Proposition 4. Some deliberate killings are morally legitimate.

X . . . . . i ith-
These two further propositions are likewise consistent with each otl}er, notv;/tain
: L M . _— ce !
standing that the victims of any morally legitimate killings —apart from
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acts of euthanasia—are harmed more th
calamity-averting interrogational torture.
Some philosophers, writing from a firmly victi
supposed that Proposition 3 and Propositiony4wcm'n—
and haYe concluded that Proposition 3 is false Halr iy
Propos1.tion 2 in support of just such a claim ;ab wt
conclusion about Proposition 3: o

mises in her line of reasoning are true, the conclusion therein
om those premises. As should be evident by now, her conclu-
because it ignores the perpetrator-focused considerations
{ calamity-averting interrogational torture even
d considerations are sufficient to disallow such

an are the victims of many instanc ough the pre
s not follow fr
1 is a non sequitur
nullify the permissibility o

cases where no victim-focuse

focused perspective, .
consistent with each ¢
Frowe, for example, invdk

fnconsistency and i ;
ust s .
s disregards the ways in which all instances of

errogational torture (including morally optimal instances that help to avert the
Lrrence of atrocities) morally degrade the people who prescribe and administer the
rure. Those people morally degrade themselves because they aim with their tortur-
measures to achieve fine-grained control over the conduct of others through the
jection of the others to agony. Striving for such control through the infliction
harrowing pain, the torturers sully their moral integrity by endeavouring to
Jevate themselves to a position of minutely directive dominance—godlike domi-
ance—that exceeds what can legitimately be sought by human beings in their
. ceraction with one another and with sentient beings more generally. Although
¢ measures undertaken by thie torturers might be morally optimal in some dire
. and although the outlooks of the torturers might be desperately
sell-intentioned, their outlooks are besmirched by the hubristic overreaching to

Ifilment of their good intentions. Their worthy ends

hich they have to resort in fu
ht weakly justify, but never strongly justify, the torturous means through which

those ends are pursued. | ,
In short, the question addressed here is not whether some deliberate killings are

morally worse than most instances of torture, nor whether the victims of deliberate
killings are harmed more than are the victims of many instances of torture. Albeit
the answer to each of those questions is affirmative, the point at issue in the
present discussion is not a matter of comparative gravity or:comparative harmful-
ness. Accordingly, the correctness of an affirmative answer to each of the questions
fust broached has no bearing on the answer to the question that is my central
concern here: namely, whether the act-type of deliberate killing differs from the
act-type of calamity-averting interrogational torture in that some tokens of the
former but no tokens of the latter are morally permissible. When we supplement
our victim-focused perspective with a perpetrator-focused perspective—that is,
when we pay attention to the moral integrity of torturers even in predicaments
where their victims interests are of no positive ethical weight—we can see that
the answer to the relevant question here is affirmative. Unlike deliberate killing,
calamity-averting interrogational torture is wrong always and everywhere in all

. possible worlds.

That is, her line of reasoning

Ir g i . .
othi r‘;:;t:l;ﬁ’ n}zro%er)lrluonate (an.d permissible) to £i// in self-defence a percon i
corture should :I : ess torture isa significantly worse harm than death ifle rS(g wh
if inserting nee dlSo b¢ a proportionate form of defence against a le tl; A ;0 a3 tho
anyone et ces wder someonc’ fingernail is very painful, i hard oo (Bl
ful operations preciselyebt n suﬂfe;% say, an hour of that sort of pain. People unrg:f it
ecause sufferin, 1 : . 80 pai
bett i g some level of pain (especial oL
be he; itth:intiy gllg- (ﬁf couse, as we discussed above, the Wr((mgfx:ss Igf tte faporary pai
autonomy, Bu ep .};sll)cal pain inflicted, but might also include the W;’fturef ght
your plan): to mzvzzc; thzrczusmg you an hour’s worth of pain, T (might) ;:tgyzu ?Olat
eby act against your ou to rey
a stretch to say that what I did was worsz mﬁ?xﬁﬁ?ﬁiﬁfﬁﬁ:ﬁ 1_tI still see
) > mayh

' S}. [l )(Ille(l y()lu WJU to Hly Cnds fO] an h()u.[, but you Stlﬂ haVC the rest Of yOur hfe to go al)
formlng aﬂd pUISLuIlg autonomous Plﬂfﬁlellces. Ih‘ete Wou-ld be SOHlethln: '0‘ dd a‘ bou
g .

view that urged res
worsé th 8 pect for autonomy, but held temporary violati £ R
an its permanent elimination.2 ons of autonomy to

ergencies,

) | g

g :

l FOWE 1§ correct mn en.dolslll I ropositions 2 a.nd. 4 b 1t Slle €rrs In t-hln-k[n t.ha
p u ’
1][()SC pIOPOSlthnS are mconsistent Wlth. I[OPOSIHOII 3. IIGI Crror stems ptlllCl. pal

iCit as. ty’
‘l()l n Ilel "Ilp[ C! Sumptloll tha.t the WIOI]gIlCSS Of Calalrll a‘-‘ertulg mterro; &tiOIlal
g

torture must be attri
She & attributable to the injurious effects of such its it
he has reasoned as follows: Orture on its victim

I. 'The deliberate killing of an assailant i
can be morally permissible.

II. ']Sle harm suffered by an assailant who has been
cally greater than the harm suffered by a terrori
qalamny—ave{rting interrogational torture.

III. 'The calamity which such a terrorist has sou

even ‘more heinous th
an the murde i
commit. 1’ hic

n order to stave yo"ﬂf his lethal attack

killed in self-defence is t}pl-

st who has been subjected to

ght to bring about is typically
h the assailant has sought to

IV. Etgo, some instan : .,
. Pefmissible. tances of calamity-averting interrogational torture are morally

3.2.3.3.6. A third query: why is highly restrictive

, confinement ever morally permissible?
Let us return to the matter of highly restrictive confinement. Some instances of
such confinement are morally legitimate when they are necessary to keep extremely
dangerous people from harming themselves or others. If the need to avert the
commission of some very serious crimes is what can render permissible the use of

s

® Frowe 2011, 204-5, emphasis i
. it ] , emphas iof . :
2007, 1602; Desshowits 2002},) e is in original. For some views broadly similar to Frowe’s, see Cohan -

Rete 8-9: Hi
2005, 231; Posner and Vermeule 2006, por 2007, 236, 241; Kamm 2011, 3-4, 15-26;
Steinhoff 2006; Setahoff 2%!&;1.1 e 2006, Posner and Vermeule 2007, chap. 6; Sei’dnfzm2 g’olgsmg;;f
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such confinement, th is I
> then why is interrogatio
nal to - , 3
la\jv-enforcement officials need to avail gfemsel Iftfu‘re. not also permissible vl [amity-averting interrogational torture by the modesty of the confinement’s
crimes? ves ofit in order to avert calamit : despite the sweepingness of its effects
: s de - ‘
bable effects of close confinement

£ course, I am hardly suggesting that the pro
. of ephemerally incapacitative torture are morally irrelevant. Those effects are
great importance, for, under the sway of the Minimal Invasion Principle, no
instance of it is th ; stance of restrictive con{.ir{cment or c?f ep}}cmerally incapacitative torture is ever
€ prevention of an omission (specifically th . . orally permissible unless it is the least invasive means of preventing the very serious
¥ the prevention of imie(s) which it is undertaken to prevent. Furthermore, any such instance is mor-
y impermissible if its own harmfulness significantly exceeds the harmfulness of
& crime(s) which it foils. Still, when those conditions of minimal invasiveness
d proportionality are satisfied, the stymieing of very seriously wrongful actions
rough the use of tight confinement or ephemerally incapacitative torture is mor-
y permissible. Because the objective of such confinement or torture is to preclude
rtain actions rather than to impel certain actions, the officials who desperately
sort to the confinement or torture—in circumstances where the conditions of
inimal invasiveness and proportionality are satisfied—will not have sullied their

roral integrity through a quest for superhuman ascendance.

The framing of thj s .
calarmity avertg f 151’118 question is tendentious, for it conveys the impressio
torture in i Ing Interrogational torture is akin to ephemerall eaon

In its workings. Contrary to any such impression Y Incapacitag;;
) ;

.

the informati
emploged £ ;rne \Zia:ts;l throl.lgh th‘? use of interrogational torture can then'|
the torture resides i thery SCrlOlfs criminal action, However, the direct effec :
ment of an sur of disdosgieveémon of an omission through the forced indy
involves the miniite contr le‘f onsequenﬂ)? the administration of such tort
of her susceptibility o 0o o Asolrineone else’s behaviour through the expioita
such control by sus 5 IgI,l er;}rfl.s 1.s hasba%re_ad}’ been contended, the aim of exertin
everyone responsible, s b ristically corrosive of the moral integrity o
Highly restricti Lo o C e i
induce an moypommeans or as an end, not s i designe 2 37 A fourth query: why is punitive torture absolutely wrong?
My way of distinguishing morally between ephemerally incapacitative torture and
amity-averting interrogational torture might lead some readers to wonder why
punitive torture is always and everywhere wrong. Though punitive torture is car-
that respect, as vl ae ed out on some occasions as a"f:orrn of interrogational or act-impelling torture, it
: ot as well as in the absence of any intention on thej R is on other occasions purely punitive. On those latter occasions, then, the perpetrators
pain, their recourse to the imposition. of close confi on wactr part to inflict severe of punitive torture do not aim to impel the performance of any actions; while
an}; recourse to interrogational torture, nement is very different from iciting agony in their victims, they are not thereby seeking to exert any minute
ﬂon? Eiegzllue’ alth_c"fgh the dominion (over someone ¢ se’s :behaViour) iat ene. ontrol over the Yictims’ »bchavi-our. In that respect, tl}e characte.r of such torture on
Y restrictive confinement is not fine-grained, it is f 1at ensue those occasions is markedly different from that of interrogational torture and is
confinement, in addition to precluding the perfo » [t 1o far-reaching. Suc assimilable to the character of ephemerally incapacitative torture. Given that the
;?ﬁiﬁ;loﬁﬁon(s)_ Whic}fl it is designed to prsclud:lirlllf:z zitthdieV;ZfseriOUSI ; last-mentioned type of torture is sometimes morally permissible, why is purely
4 er actions that would cible in orman unitive torture always and everywhere wrong? : :
t.he same is true of some morally le};:;jnl;:?;:?:&ble u; its absence. Still, muc P‘ This quer;f1 overlocszs a key W};:fv in which gphemcrally incapacitative torture is
tive torture. Although the aim of such torture isn zzst(})l phemerally Incapacita similar to calamity-averting interrogational torture and different from punitive
some very setiously wrongful action(s), its effect. Wgr ¢ the p .crformance o torture. On any of the rare occasions when ephemerally incapacitative torture is
$ are often considerably mor o morally permissible tack, an official or a private citizen is confronted wich an
émergency in which a miscreant is seeking to perform a very seriously wrongful
action. On an occasion of that kind, the use of such torture is the least harmful way
of keeping the miscreant from performing the action in question, and the inflic-
 tion of searing pain through the administration of the torture is not significantly
more injurious than the effects which the thwarted crime would probably have
caused if it had occurred. In other words, the moral permissibility of ephemer-
‘ally incapacitative torture on such an occasion does not derive solely from the
“absence of any effort on the part of the torturer to gain fine-grained control over
the victim’s conduct. In addition, it derives from the absence of any superior alter-
‘natives in a pressingly grim emergency. By contrast, typically, the exigencies of

E €n 1 1 ) P S g tC
3 3 P
lllduce omissions Iathel thaIl actions tl)e O_Hiclals W-ho im 08¢ tlle Close COIlﬁn

restrictive - .

i zsirlcmve c;onf}ilnement, Just as much as in regard
stances of e i itat

1ces of ephemerally incapacitative torture, the distinction between the ajr

¢ aim
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ributivistic grounds? Insofar as the rationale for torturous punishments is
ributivistic, the analogy between any such punishmentand a morally permissible
tance of ephemerally incapacitative torture is plainly unsustainable. Whereas a
‘missible instance of ephemerally incapacitative torture is aimed at preventing
fperformance of a very serious criminal action that will occur if the torture is not
elded, a punishment levied for retributivistic purposes is aimed at rectifying the
mmission of a crime that has alréady occurred. Whereas ephemerally incapacita-
torture is forward-looking, retributivistic punishments are backward-looking.
nce, although the pressures of an emergency can render the employment of
alty on the cponymous seaman because he believes that hi . phemerally incapacitative torture morally legitimate in certain circumstances,
would invite mutinous conduct among the sail cves t ;t his dec!mmg to-do hose pressures are not applicable to the imposition of punishments for retributiv-
parts of the British ficer, Lot g by e Vors,on is own ship and in ot tic purposes. Such punishments are not ways of dealing with emergencies or of
insubordination is accurate, In 2 uandary of }elfes persepeion of the danger ing very seriously wrongful actions. o
i k 1 20y of that kind, an official has levied +In short, although retributivistic torture is similar to ephemerally incapacitative
ofture in that it is not aimed at exerting fine-grained control over anyone’s behaviour,
s morally inassimilable to the latter type of torture in that its exploitation of
1e susceptibility of people to agony is not aimed at preventing those people from
erforming very serious criminal actions. Still, even though punitive torture for
wibutivistic ends is never morally permissible on the basis of any analogy to
phemerally incapacitative torture, some readers might think that it can sometimes
morally permissible independently of such an analogy. Let us ponder a situa-
n in which the use of punitive torture on retributivistic grounds might seem

a0 emergency are not operative in a criminalivcr .

are imposei:l on malefath)ors. Even if i}fll;n :;chi}alllzui;e :ysitjz. o P e

C}? nzeqllennalist fationale for their levying of Punishmefts on S(:);Si‘;filll]jdhereato

Zoi \ ;;eg;r;;iieni;di r;tlonale which I have critically assessed elsewﬁeres?;i

ontext of }3 nishment (2011, chaP. 2)—their endeavours to lower. 4]
: idence of crimes will very rarely if ever take place in ci e

grave urgency that sharply limir their options, umeanee
To be sure, th_cre can in extremis arise social upheavals that render

sition of punishments a matter of
. grim urgency. In Herman Melyille’
novella Billy Budy, for example, Captain Vere reluctantly imposes t}‘:a death p

:Zli‘ltc;ti:n ix('ingosezlil as (aiddetergent, which would be an instance of both punitiy
‘ and broadly addresse intimidatory torture, would differ starkly from-
instance of ephemcrally incapacitative torture .Were, Vere to i;ﬂi e ﬁom'a

i : : . t severe pain
ggz ;Sefﬁf rﬁ;;g“;etg hz Wf’“kll scarcely be secking to prevent the your[i; m:
Billy’s susceptibility to 4201:;2:2};’11::2: tgoﬁjili: s R?lther, he would be usin eculiarly apposite. . .
among the crew. Any such ins trument alizatioflou;-‘age t ebspre,ad of refractorines uppose that Theodore has committed a number of grisly murders during which
rible pain—that is, any measure that uses someb:d Somde hc-) Y'$ proneness to teg ¢ has tortured his victims mercilessly, and suppose that he is eventually apprehended
pain purely as a means for influencing the con ducty '}n n S proneness to terrib] ‘tried and convicted in a system of criminal justice that is oriented toward the
illegitimate, regardless of the exigencies of the e oot el‘S—.WouId'be mora, rinciples of retributivism. Would the imposition of punitive torture—either on its
talization would be a response. Though those :;rgen‘fy to ‘_’Vthh the instrume wnor in combination with some other sanction—be morally legitimate? Such a
der the employment of torture morally obligato Bencies might conce ivably re punishment would be consistent with the main tenets of retributivism. Specifically,
the moral obligatoriness would be unaccomg an fe):ioé] Consequéﬂtla‘hs‘t ground would accord with the principle of commensurateness (quantitative equivalence)
demands of any emergency, however dire, coild best. y mora Per{n'lsmbdny; N between the severity of a punishment and the seriousness of a crime, and it would
exploitation of someone’s vulnerability to,a on estow moral legitimacy on the likewise conform to the Jex talionis principle of a qualitative homology between
the behaviour of other people. (For oo na%e Y as a mere means .for channelling ewrong-making features of a crime and the equality-restoring features of a pun-
Ca;})ltain Vere is morally wrong even if Vegre is ufjii::r;s;nt:;lejgl?uf’n of E}iﬂy b ishment. Would such a sanction also be consistent with the broader demands of
such a punishment, Thou . gation to impos orality? v : ,

: gh the execution does not trade on the susceptibility | Wo:t};l noting straightaway is that the consistency (in certain cases) between
the:use of punitive torture and the chief tenets of the doctrine of retributivism
has quite often been invoked by opponents of that doctrine in order to discredit
it. What has particularly drawn the ire of those opponents is the principle of lex
talionis (which is often misrepresented as-a principle of revenge). Supporters of
that principle, such as Jeffrey Reiman, have correspondingly felt a need to distance
‘it from the notion that torture is ever 2 legitimate sanction: ‘[S]trict adherence to
sthe Jex talionis amounts to allowing c¢riminals, even the most barbaric of them, to
dictate our punishing behavior... [T]here are at least some crimes, such as rape or
‘torture, that we ought not to try to match... [E]ven though it would be just to

emergency purely as a means iscipli
e B s for the furtherance of discipline on Vere’s ship and

3.2.3.3.8. Retributiyi
2 l.:) n? 8f Rez‘;:z‘éutzwsm and the perpetrator-focused perspective :
° 5 1 P;llmuve torture were ever undertaken in an emergency to realize sorn '
onse i :
nsequentialist goal such as the dererrence of unrest, it would be g morally ille-
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the imposition of punitive torture, Hence, regardless of what Reiman has in m
when he writes of ‘strict adherence’, justice never requires the levying of a oy,
ous sanction. On the other hand, as T have stated above,

legitimately be done to punish those villains. :
When we contemplate the example of Theodore sketched in the penultim,
paragraph above, a victim-focused perspective will not enable us to perceive v
the wielding of punitive torture against him is morally impermissible. Becay
of the numerousness and vileness of his terrible crimes, his interests in being &
from excruciating pain are of no positive ethical weight, He has forfeited his rig]
against being imprisoned and also his right against being executed. If he has:
similarly forfeited his right against being tortured, the reason for his retention
that right is not discernible from a purely victim-focused point of view, i
When we shift to a perpetrator-focused perspective, we concentrate not on'th
interests of a potential victim of punitive torture—which, in the case of "Theodox

administered asa sanction. From sucha perspective, we know that calamity-avertj
interrogational torture is atways and everywhere wrong partly because it invol
a quest for minute control over a victim’s behaviour through the exploitation

her susceptibility to intense pain; a self-aggrandizing quest of that sort, through

such an agony-inducing route, sullies the moral integrity of anyone who d

irects o
undertakes it. Punitive torture, like ephemerally incapacitative torture,

does 1

aim at any comparably fine-grained control, Accordingly, the moral wrongness
of such an aim is not a factor in determining the moral status of punitive torture,

like ephemerally incapacitative torture,

Should we conclude that punitive torture,
can be morally permissible in certain situations?

Here we return to the gist of the opening paragraph of this subsection. Precisely
because any punishment inflicted in conformity to the tenets of retributivism is
aimed at rectifying some past wrong(s) rather than ar forestalling the occurrence of
some impending wrong(s), the use of torture in conformity to those tenets is not.
rendered morally permissible as the least invasive way of thwarting a calamitously

wrongful action. Someone responsible for prescribing or administering punish-
ments on recributivistic grounds is not thereby coming to grips with an emer-

gency in which he faces no other options that could achieve what the torture can _

achieve. On the contrary, anyone who performs such a role can select among a
number of options; some of the sanctions that can serve as retributivistic punish-
ments are fines and imprisonment and executions. When dealing with a depraved
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: rderer and torturer like Theodore, the officials in a retri.butivistic S)thetrﬁ

i al justice have to impose some especially harsh sanction(s). The. ca
Cﬂmn}ll ¢ ely implemented, would tally with the principles of ‘retnbt%tlv—

s dumirlld l};e ingependently justifiable on the basis of the purgative ration-

g:rl;&cf;pi‘;‘ﬁ punishment which I have expounded elsewhere—but also consistent
fo

: . o i in
ith the tenets of retributivism would be lifelong imprisonment Wlthouiti %arc;Illeo n
itary confinement with few amenities. (Since the death penalty would be
ita

- . - isallows
sive than the lifelong imprisonment, the Minimal Invas1on. Pr‘macllgle (-lesa)l
}livaf rmer sanction within a purely retributivistic system of criminal justice.
1e 10

i it is not the
Proponents of retributivistic torture will undoubtedly grant that it is no

nly sanction that can suitably be imposed on someone like Theodore, but they
nly sd

ill insist that it is one further option available to the ofﬁcials W}}o have to prescribe
i ter his punishment. Moreover, since certain techniques of torture are
‘ 'a(%mlilcl)ﬁsethan tl:)he death penalty or lifelong impriSonmer.lt—w.it%lo'ut-parole u;
e ditions, the Minimal Invasion Principle in a retributivistic system of |

I{Ste'reaf e }ttaofor’bids the use of either of those non-torturous punishments. So,
- JUSt;f roponents of retributivistic torture will be apt to contend. '

" On ratel, ttiVZIP rrll)inor weakness in the position of the proponents o.f retribu-
S;l: tz‘?ure -iz that any techniques of torture that are significantly milder than

ifelong imprisonment-without-parole will be too lenient to serve satisfactorily as
elo

etrlbuﬂvlSth pu[llsllIIlellt n Q.Pphcatlorl to a monstrous eVlldOeI llke IhCOdOIe.
or cxaml)le ]( I i]e()(!()]e were senteng e(l o u]ldeI 0 ten b].OVVS Wlth. a cane or
td g
tVVlStlng o g the
he hlS arms be 111 18 bac Or all an hour or the dIll n ()i
natlaeStlletlZCd roots Of some teet}l fOI- }lalf an hOLlI, tl:le EIIOIII]-H:; Of Ills IIluIde.[S

. ishment
and rapes and grisly acts of torture would not be reflected in the punishme

. . , ve
eted out to him. In application to him, such sanctions unld not gdeqt;aéel}é r%i:d
flect to the principles and requirements of retributivism as a doctrine of des
unishments. : -
Of course, the problem just broached could be ove;c;me througfh ; Sthbsttla;:.e el

’ ency of the tor
ificati ' nd prolongedness and frequ :
tensification of the harshness a . 1 f he toruure fo
infli dore’s turpitude. However, that very

e inflicted on anyone of Theo : : i ‘
st problem brings us to a far more formidable weakness in the position of th

i iti i trues
k roponents of retributivistic torture. Their position fundamentally miscons

and some
the character of retributivism. Contrary to what numerous opponents

P p ] S d
SuppOItCIS Of the rinct ].CS Of ret[lbutlvls!l'l llaVe COIltCIlClCd th.ose prlnﬂple Q
a

not constitute a dOCtIlIle Of revenge. Retl'lbuthlSIn dOCS not Caﬂ fOI the wWrea k"
Of feve[lge along thOSC hlleS, 1t WOuld fall to Ptovlde a I‘Ilora.ny WOr dly ratlo[lale
fOt punlshment ItS IIlOIal Crediblllty as SU.CI] a ratlollale €nsues frOIIl 1ts Cha[actet

ni hIIlentS
as-a dOCtrlnC Of lHlpc{SOIlal Ju.stlce. It preSCIlbeS the lmposltloll Of Pu S
to Vlllcllcate the dlgﬂﬂ:y Of victims Of crimes and to up}lold t}le II](){Q! 01 dCl ora
g .
COII}IIluIllty a-ud to Offset t}le Sﬁlf llldul ence to W}llc}l Hlalefact()ls h.ave St()Oped in
}
thell CIlIﬁlIlallt;/ ECIaI!ler 2011 C]:lap- 3)- IurSU1[1g r-hose IIlOIa.uy WOr thy Ob ectives
( 3
m the context Of a h.betal’d ] ty, a ret viStiC SyStﬁIIl Of CIlIIlIIlal
E emocratic socle € Ilbutl
) I mo g ) N 3
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word innj ’

- ers, can %éve as one of the underpinnings of a morally upright syste
governance. Were it a doctrine of revenge, by contrast, it could neve s
an underpinning. : s

No i :
memsw, i‘ct Lzs‘rgca%l _that some plumshments other than torture can fulfil the req‘u'
of retributivism in application to a hej imi :
. a neinous criminal such as ' '
Given as much, a decisi j g neod
» @ decision by judges to senten -
: ce Theodore to a repj
G > 2 decis - to sent egimen of b
fo urcvf:H ina r;trilloutmsuc system of criminal justice would partake 0? vinclic:tive‘r‘1
X s%au'h ess of what the clcglnscmus motivations of the judges might be, the impos'lii.
uch a sentence would not be plausibl ' ’ I
uch sibly construable exce; :
o . Pt as an act of reveng
o )r iztmg 'Iheoc.lore to harsh torture, in contrast with sentencing him to lifelr'cl)‘
exelzudonment—;:llthout«}laarole in solitary confinement or to a humanely conduc'tng
on, would squarely cater to impul indicti
ulses of vindictiveness harboure '
pecution : imp eness harboured by me
e general public and especially by people who have suffered direct};y fro

stincts are adulterating the retributivism of their system of criminal justice and
ate pro tanto depriving the system of its moral uprightness. Their indulgence of
ch ignoble instincts is morally unworthy, even in application to someone like -
Theodore who deserves no better.
. Also worth noting here is a closely related point. That is, the moral forbiddenness
ot the use of torture as a punishment is not attributable (or is not always attrib-
.itable) to the Minimal Invasion Principle. In other words, the moral wrongness
“ such a sanction is not attributable—or is not always attributable—to its exces-
ive harshness. Even if some course of torture would be less harsh for the victim
han every alternative sanction that is retributivistically suitable, it would con-
ravene the moral requirements that are incumbent on the officials in a system
of criminal justice. Notwithstanding that it would be less severe than the other
tetributivistically suitable punishments, it would tie the officials’ system too
preference to one of the available alternatives (or i .o on . fightly to dubiously base impulses from which the system must be distanced if
or in combination with one of thos he endeavours of the officials therein are to be morally legitimate. Although the
victim-focused Minimal Invasion Principle does not per se disallow the plying of
uch a course of torture against Theodore as a punishment for his reprehensible
rimes, the employment of such a sanction is excluded by a perpetrator-focused
delimitation of the promptings with which a system of criminal justice can
permissibly and closely associate itself. :

the gratification of them is no ' »
t among the purposes that can legitimat.
- . 3 . el b
sued by :Llny system of crfmmal justice. It is not among the purp{c;)ses plres<}:r1ril)e«3c1:{ml;r
any mor .ly tenable version of retributivism.?! Even if mirabile dictu a judge vrei
iIilot consFlousiyfendeavouring to gratify any feelings of vengeance when %mzzr
§ @ regimen of torture on Theodore, she would be culpab) iss in faili
recognize that such a sanction so directly marshal :lu s those fo s | ‘ A
rareal g o & anction so dir .y marshals and reaffirms those feelings I 3.2.3.3.9. A fifth query: why is consensual placatory torture
e re y vindictive urges, and is morally impermissib] ’
mr?gia; should‘ l;le emphasli)zed again is that the moral illegitimécy of &xc vuvs’e‘»o
45 a punisnment to be imposed on Theodore is not d justi y
weight of his interest in being free f iati i Ao s ey o eatory
shc ot I being iree from excruciating pain. As has already be
the justificatory weight of his interests is nil. Having led a flagitious liwalf:sthz"

: impermissible?
11 §2.1.4.1.2 of Chapter 2, I have recounted Alan Gewirth’s scenario of a mother
who is to be tortured by her son (a prominent politician) in order to appease some
rrorists who will otherwise detonate several catastrophic explosions in major
cities. Let us now mull over an embellished version of that scenario. Suppose that
the mother learns of the terrorists’ nefarious threats, and that she implores her son
committed, Theodore deserves no better than the . b glee o'go ahead with the torture in order to spare the lives of hundreds of thousands of
on him through a regimen of harsh torture. Only fro%x?;y e N VYOMdfbe mﬂlc,ted .people. She repeatedly adjures him that he must put the elementary safety of those
spective can we see why the imposition of such a re im lp tpetrator-focused pe people ahead of his own compunctions and her own comfort. She firmly indicates
morally impermissible. Undeserving though Theo dg N ?s asanction would be hat she is prepared to undergo the agony of brutal torture in the dire circum-
his punishment, the use of torture as a sanc%i on Wouliire lfi © thaﬂ)’ restr‘am_ed?esg, in stances that confront them. Will the politician be acting permissibly if he accedes
criminal-justice system and its officials. If the avail thsu Yl ¢ moral mteng.Of a to the entreaties of his mother by subjecting her to placatory torture? Manifestly,
they will have turned their punitive endeavo};rs into emsil‘.,is (}fsuch & sanction; +the tefrorists are behaving impermissibly and indeed evilly in this modified scenario
vengeance (even in the exceedingly unlikely event th, af- \ce for the p ursuit of 1as much as in the original scenario. Howevér, does my embellishment of Gewirth’s
5 Y event that their choice of a torturous thought-experiment alter the moral status of the conduct of the politician if he now
goes ahead with the placatory torture? .
One reason why the answer to this question is negative is that the modified
“scenario does not involve any genuine consent by the mother to the administra-
tion of torture. When she beseeches her son to avert the calamitous explosions
by subjecting her to torture, she is pleading with him under conditions of
extreme coercion (where the coercion is exerted not by him, of course, but by -
« ‘the terrorists). Hence, her impetrations do not amount to genuine consent.
:Consequently, any legitimizing force that attaches to the presence of genuine

b mé gj;lst:ﬁd;f}sgggtoilgggy 01{; puxln’shment, fthf: denunciatory theory, does attribute to ‘sarctions
; COpIES urges for revenge against criminal itical '
ment of the denunciatory theory in Kramer 201 1, chap.g 5. Because the lclllenst;nigzté];}}: t(}:lréf)f;l isalstffos'if

oughly consequentialist in its orientation, i akn affli
: orientation, it suffers from most :
deterrence-oriented conception of punishment, - ofthesame weknesss hat afic the
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Z. _Oﬂg /7)/ orture is ong

consent in some edifying co i - ’
ntexts is not operative j i i '
; .
torture, p n this scenario of placar hich I have already remarked in this chapter and the preceding chapter. Why is
Moreoves the orientacion ofthe placatory torture in o b ¢ infliction of sado-masochistic torture always morally wrong? After all, such
y embellished scenay; rture is typically consensual, and in a salient respect it is oriented toward the

like its orientation in Gewirth’s origi io—1i '

orentston s moranﬂegmmatglr;lt ;ﬁz:i?ozls markedly different from : liysical and psychological well-being of the victim: That is, the perpetrator of

the s s, el e s e neof E 1fy}11ng torture. In any instance ; g torture aims to provide the victim—as well as himself—with sexual gratifica-

well-being of dhe mrere P2 y extension éret e [})lhysmal and psychologi, on. Moreover, the perpetratof is not hubristically seeking to exert minute control

by contrac, the sup morer e mothor por e \}’iflrt lallll thoug.ht—expen | rer the behaviour of the victim and. is not acting in a fashion that gives vent to
nhance her bodily and it ndictive urges. Nor is he treating himself as a plaything of his enemies; he does

llllfir}cllll‘llZOddbut to mollify the terrorists, Of course, i
: . .
h gt h;g Ote }1111 c(élhapter i, the son’s orientation toward his mother is beni
» the son shudders with dismay at the i o
s som sh . ay Prospect of torturing his mothe
y hopes that his administration of
at torturous technj
not elicit any sensations of i While b bo
agony in her. Nonethel i i
po ‘ etheless, while harbourin
afﬂ;:z 1}116 naFirally recognizes that the torturous techniques will almost fe
er . . . 3 »
a norhinwio e>;lcruc1a1t]mg pain. He further recognizes that the terrible pajn
o net drcgad ﬁfl? agcc er physical and psychological well-being and will ins; :
e dread y therefrom. In that regard, despite the horrified yearnin ",
anguish of fet}slon who has to apply the torturous measures to his mothe%-‘ T}ll
ol those measures in relation to her is decidedly inimical rathe ;;h -
1 T

t engage in his peculiar pastime as a way of complying with humiliating behests
om anybody else. Why, then, is his perpetration of sado-masochistic torture morally
rong? , .
Letus notethat this question isindeed aboutthe perpetration of sado-masochistic
torture. More doubtful is whether the consensual undergoing of such torture is
ways morally wrong. At any rate, that latter issue will be left aside here as we
sonder why the act-type of wielding sado-masochistic torture against a consenting
ctim is always morally impermissible. Let us further note that the matter
under scrutiny here is the moral status of such torture rather than its appropri-

legal status. As Chapter 2 has intimated, and as Chapter 5 will maintain at
cater length, sado-masochistic torture should not be legally proscribed unless
the administering of the torture is non-consensual or unless it results in per--
why my embellishment of Gewirths scenario has not al manent and very serious harm. Nonetheless, although sado-masochistic ordeals
the placai;ory torture from impermissible to perm;ts;{)lt:rei the moral status of should be legally unforbidden in most circumstances, they are rhorally wrong
be supplemented with some brief perpetrator-focused refiectfgngazﬁﬁsusgl;}oid- A

: ¢

i

n all circumstances. - : ,
s A sado-masochist Samuel who inflicts searing pain consensually on a similarly

politician is acting both for th
; : € good of the broader publ; in : ‘
exhortati ; ublic and i : . . . o . . ; .
b ortations of his mother, and although the gravitypof the wr 1 response to the nclined person Peter is seeking to elicit sexual pleasure in Peter but is also seeking to
i on ? . . .
hlm 1s greatly extenuated by those factors, he is indeed committi § eommitted b : Jerive sexual pleasure for himself from the experience of causing Peter to undergo
e applies torturous techniques to an innocent person for b.ng a wrong when dire pain. That latter aspect of his conduct—his derivation of sadistic gratification
her own physical and mental edification. He is not seelﬂ’?y: ) ec.nYE other thy from the knowledge that he is causing someone else to suffer grievously—is what
: . 0 -oraj , s ” o . -
§ t0 gain fine-graine renders his behaviour morally illegitimate. If Samuel were instead participat-

control over her behaviour, nor s he iating hi i
Eut I{lle f's demonstrating that he js rezsds}‘(:ctﬁtclir;gvt}l:;ie\}:vtl
d;ngesi t:;fel}f)o}; u:;z;g i;rziii aﬁlwell as his mtl))ther, for their ends. He is of course
' able purposes, but instea Jable’
g:;ﬁoiz c::}f1 saving l;lundreclis of thousands of lives. He js filéi)lrintghz sctcl)?r:gmezr;ilat? .
owed to ¢ IIfl:sglefncrd pl;ll?hc even Wh.ile he is transgressing some stringent duti‘?s’
o pimsel ar;l t}(l) s moth?r. Still, notwithstanding that his behaviouy might
¢ mo y fphrn » he s behaving wrongly by using himself and his moth s
playthings of the terrorists. He morally degrades himself by complying with tel:é?i

“ing very reluctantly in response to numerous importunate requests from his
friend Peter, and if his sole aim were to satisfy Peter’s craving for sexual arousal,
then his conduct might not be morally impermissible. (Its moral permissibility
.would hinge on the specifics of the torture, especially on the extent of the harm
-that is likely to ensue from it.) Still, if Samuel were a reluctant participant with
sthe sole objective of indulging Peter’s masochistic predilections, his infliction
of severe pain would not amount to sadp-masochistic torture at all. Hence,
he permissibility of his conduct in those circumstances would be consistent
.with the proposition that the perpetration of sado-masochistic tortute is always
+morally wrong. ; ; o .
To apprehend why the infliction of sado-masochistic torture is wrong in all
of its instantiations, we have to adopt a perpetrator-focused perspective. If the vic-
tim of the torture such as Peter has eagerly consented to the process, and if the
techniques of torture are not likely to result (and do not actually result) in death -
~or in very serious and permanent injuries, then there are no victim-focused
considerations that would undermine the moral permissibility of the actions of

3.2.33.10, A!  why i ; S
The faceor of ﬁﬁal ‘l“ei’ly- }’Vh}’ is sado-masochistic torture morally wrong? -
Gerrthianﬂsc t‘:e'.nl‘;Oj[ ers consent (albeit coerced consent) in my m(;diﬁed
: enario brings us back to the matter of sado-masochistic torture, on
'y

13
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ohibition on any recourse to interrogational torture—a prohibition whose moral
ce; in its applicability to their conduct, derives from perpetrator-focused con-
erations—they have fulfilled some even more stringent moral duties which they
ve.owed to the captive and to the general public. They have achieved that fear,
reovet, while employing techniques of torture that will not permanently injure
‘kidnapper. Hence, notwithstanding that their use of interrogational torture
morally impermissible (on perpetrator-focused grounds), it is morally optimal.

:3.2. Asecond example

ough I have slightly modified the facts of Leon v. Wainwrigh, my version of
hose facts (which I have sketched in Chapter 2) is highly credible. It reveals that
alamity-averting interrogational torture can be morally optimal—though still
torally wrongful, of course—in circumstances that are not outlandishly fanciful.
or an even more vivid example of calamity-averting interrogational torture that
morally optimal, however, we should turn to a far-fetched scenario propounded
y Steinhoff. The unreality of his scenario is offset by its piquancy, and is in any
ent untroublesome because I could have broached here many other possible situ-
ions of morally optimal interrogational torture that are far more credible than

nate on thlS questlon Wldl IefefellCe to Ca_la.ﬂllty'ape.[tln. IntGIIO aﬂolla} to . tation o I![S eXaIIIP < 18 Jl: g
g g i rtur ftethOﬁ:S P] Gse“.‘ d
l . Comp d aﬂd th iy

ed for me to quote it in full. The opening portion of his presentation should be
toted directly, whereas the rest of it can aptly be paraphrased:

ill works for a company that has a lot of trolleys on its enormous property to transport
different goods. He is in charge of the maintenance of the trolleys. There is some kind of
nimal in the region that often enters the trolleys from below and bites through the wires,
Therefore, Bill planted several foot traps, which, however, can also trap humans. ‘The traps
have combination locks, and Bill knows the combination. In order to set in motion certain
rolleys, one has to hold on to a lever well above oné’s head. Since Bill is very small, he has
0 jump to reach the lever. One day, Jeanette and Paolo, two completely innocent persons,
cross the tracks and both accidentally step into a foot trap. Jeanette shouts to Bill: ‘Help
us!l’" “You wish’, he shouts back. ‘T prefer to kill you.” And he jumps up to a lever and sets
otion a trolley, which is slowly but fatally moving in Jeanette’s and Paolo’s direction.
t stopped, it will crush them, Jeanette has with her both her explosive projectile gun
(these projectiles can blow people into small pieces but do not much affect trolleys) and her
-infliction ray gun. Bill, for whatever reasons, would rather die than let the two escape.
‘Fearing that they might shoot at him with normal guns so that he lets go of the lever, which
would stop the trolley, he handcuffs himself to the lever and throws away the keys, and
‘shouts sneeringly: ‘T know the combination of your traps—but I won't tell you. T will watch
you die.” Even if they shoot him dead, that would not stop the trolley since Bill would still
be hanging on to the lever by the handcuffs. Jeanette draws her pain-inflictor and shows
‘it to Bill: “If you do not tell me the combination of the uraps, [ will torture you! This gun
inflicts pain like a dentist drilling on an unprotected nerve.’ Bill remains silent. Jeanette
sadly aims the pain inflictor gun at him. (Steinhoff 2009, 51, italics removed)

3.3.1. A first example

In§22.1.3 of Chapter 2, T have o L accons »
o  ~-hapter 2, presented a slightly modife ] - fach
Cali;oiitzy iv‘/frizzzq?ngt. Giyéfn the facts as hav’f rec};untedtf(lie?rclcfhfr: Otli;ltehe '&Ct
fomity i g er;t;:rrogatxonal to.rture by the police to extrace vital il’lformlfg %
ot she iigh s morally optlma.l. On the one hand, by resorting to suth
B e o T e T
P , Ppai € doné so for the purpe Xertis
Jne {gth ! 1;?1 nc:mtzc:l tc;lver hlzs conduct. Gaining and cxercis'il‘)ng Euii (c)lfn::i{;r'u?g
other g e{;pd; & ei Ifo ;ce atrogate to themselves the role of gods. Ona'ltqu:
i Ovemeening oo a 'ue‘: e:r-nergenc.y where their attainment of 5 position
saving dhe T B Ce vis-3-vis the kidnapper is the sole effective ' f
g the li ,o 1-s captive. Although they have contravened the absolurzeei?(s)f;

Il’l a thollgh ‘v P ‘ y 1&1’1511&[ i?l_l‘l not U]][llle” 1i )le, cven Sa(llstl( torture can
t-ex; criment that 18 W]ldl i £
L
€ mor y Opﬂrﬂ_ ( ,Ough such tor ture is o; course OdIOLlSIy WIODgﬁll €ven in the COHd]thHS de].lﬂ. C~
q ” al t h f F N

ted by i ; P . :
ated by the fanciful thought-experiment). See Kramer 2009, 158 As Jeanette prepares to operate her pain-inflicting device, Paolo vigorously

expostulates with her. He urges her not to stoop to the perpetration of torture,
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i : lo are each morally duty-bound
by end"H?nce, glve;nzih?;afi:li?ee?; :tlzliieptj?f Bill's deadly assault, and gi;fﬁn
do wha i nec:lslsal(’));)li ted not to wield the projectile gun and alsc_l)) mord tZ _

they are mor ! }lr d theg;aiminﬂicting device, they are morally du:ty—‘, ogn i
fgaed not o e They arc faced with a plight in which some stnn.gejlt morse
\’mmﬁt - mobral :Véii%em ai"e in conflict. In that plight, the morally optimal cou
;’1 :‘ciiéicflil)r?t;:m lies in resorting to interfogation?lesto;gséf}; brings ou the mora
U io, li examples, 1
tdn}%o'ﬂ’s Scenar'me) ilgkzeitf;vri zrfnfigr':zfes. WeI:e Jeanette possessed orlxly of 31113
mplfﬁXlthS T:hm‘la iy un without the pain-inflicting devic‘e, she or Paolo w;)s e
plOSl‘Sl}F ngritilt:ec% (strongly permitted) to use thel gl:.? in t?ihcér;;i;lsitig;ﬁng
- mor s b f the availability o - :

o P . bOd}t’;efoszel‘;zglcl: ei?ﬁir(;lly permitted. to resort to tc};e pro)ecc;
device, neli}hﬁf jflane h the availability of the pain-inflicting c%ew_ce pro uceﬁ s:;t
e S l?%g triggering of the Minimal Invasion Prmrlzlple as app 1cif bo

Eecf—'dl'muj ltzn' ge?nployment of that device agains'r ?31.11. Wo.uld g - :ie

e lfldeu' S;J-ie }:[he sheer fact of its moral impermissibility is unaffec ed
oy lmpembIFSSltori‘ness though of course the gravity of the Wrol?g conl:::er(li !
b};itil ml(:;?ll tCl)w lsgjbjection’ of Bill to interrogational torture would be mar] y

ed thro ] |

extenuated by the exigencies of the situation.

that her pain-inflicting device wil] harm Bill far Jegs severely th
gun. Instead of blowing him into small pieces, she will cause him
period to experience pain Whichwthough harrowingly intense
20y permanent injuries or debility. However, because Paolo s g0
intention to employ torture, he knocks her out and grabs her Projectile gup 5
fires it squarely at Bj]l, Having pulverized Bill’s body into tiny

&
strewn over his jacket by the explosion of the projectile, he commends himself f
having upheld human dignity. - R
Steinhoff believes that his scenario fecounts a situation in which the use
calanﬂty—ayerging intetrogational rorpure would be morally permissible, Ip, fa
however, his Seenario recounts a situatiop in which the use of such torture wo
be morally optimal despite being morally impermissible. We should attend o
subtleties of that situation (subtletjes paralleled in some of the examples of torty
by Kamm). Although the wielding of deadly for¢e
defence of oneself of others againgt 5 wrongful and lethal arrack can be morg]}
legitimare, it is pog always so. In particular, the wielding of such force is'n
morally legitimate if 5 significantly Jess harmful tacric jg feasible as an alternarj
In the situation outlined by Steinhoff, 3 Jess harmful tacric indeed feasible
is known to be feasible. Hence, contrary to what Paolo thinks, his firing of th
. explosive projectile gunat Bill is a serious hreach ofa moral duty. Still, the impermis:
sibility of Paolo’s employment of deadly force does not mean thar the use of tortype.
by Jeanette would be morally permissible, Rather, the predicament portrayed by
SteinhofF is a situation of moral conflic, ' o
Under the Minimal Invasion Principle a5 applied to private individuals, Jeanette
and Paolo are morally obligated not to use the explosive projectile gun as thejp
means of fending off Bilps fatal attack. Op independent grounds, furthermogé
cach of them i morally obligated to do what is necessary and feasible 1o fend off
the fatal atrack in order to save the Jife of the other as well a5 his or her own Jife
The Jatter obligation requires them to employ either the explosive projectile gun
or the bain—inﬂicting device to thwayt Bill’s onslaugh, while the Minimal Invasion
Principle requires them to forgo any use of the explosive projectile gun. However, they
are likewise morally obligated to refrain from anly recourse to interrogationa torture
witli the pain-inflicting device, Fop the feasons already discerned through this chap-
ter’s adoption of 5 perpetrator-focused perspective, any plying of interrogational
torture is morally illegitimate as 5 quest for overweeningly fine-grained control of

3.3. Some general considerations - b o the e of
, lude by glancing at some general considerations thz'it ar on 1l take for
ol oot YI\%I terse discussion of sorne of those co,nS{del‘atlonS_W st

noral optlma}lty Ytuation under scrutiny here, the use of inter rogation tOlt}liat
ranted that, i Elmy’ , e of action—or the mildest feasible course of action—t d

is the sole feasible Coal;rs ity. In other words, this discussion will take for ﬁlrznte :
t;m{e}lly o ﬁif;riei::fl styu.ch torture in any situation broached heré would no
at the em

“contravene the Minimal Invasion Principle.

3.3.1. Harshness and protractedness .
e ' i ' ; mitted throu

“One major factor that affects the gravity f(iJf the Wrcnfg t}Cl:n:ormre o ha;g  the
' inte i is the specific nature o . »

- rrogational torture is spec | s has been
isse zf lntﬁm ) ;f at several junctures in this book, some techmcll'x:‘esians ortue are
ach won than others. Although the recent efforts by some poli (;c' noand schol.

. rs

et Z‘or'se' ish between torture and ‘torture-lite’ (or enhar(i'::a1 in ethofe oz

: ingu . i :
ars}: i lSﬁfs’) gare to be discountenanced,? the.correct point ug. f;r 37 " ;gl those dubl
on n;? ut is that the methods by which torture can be inflicte on vicims are

S ’

Ousl e:f 0iosus and are of many different degrees of injuriousness. |
multifar rees

. ; N PR f
, i 4, 85-8. For some critical treatments o
' hich 1 refer, see Elshtain 200 ‘, M sote o
23 v For one of the eﬂ:or(:csl t\?? Z_rvdl; 009, 167 ey 2004, 858 20%56,. i}izgre ;e o
. suCGh—CH:I(zﬁsl’ SegO(l;ie%n 4a'n\Waldron 2010a, 7-10. See also Moore 1997, 726;
186--8; er > ¥4

v
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prolongedness of the application of i i |
e o \m}iﬁe o ic; sj;gczu;}fl ‘methods is obviously something. redicament, the use of such torture can fulfil a moral duty even more stringent
g e odile o nsance bre?cfr;g:tglng.l torture is 2 breach. 1an the moral duty which the use of such torture contravenes. '
portion to the lengthin £ arshncs o b direct p b
P . gtainess of the torture and to the harshness or brutality o
- ;ﬁz;:fttgf g:asons Vf;l‘ the nbmral }cl)ptimality of the interrogational torfﬁ
3 on v. Wainwright is that the techniques of tortury i '
. - . e a l A
i{ldnaliper—'-the m_nstmg.of his arm and the choking of his ncck~ar§ i;‘idd N
Szrri only quite a gﬁef p;rﬁld and are unlikely to produce any permanent aﬁgak
ous injuries. 1hough the pain induced by th i i s
Y those techniques is certainly o
enough to be correctly classifiable as torturoys. it | i oo
. ctly c ous, 1t is not likely to be physi
g;)}zgiotgmaﬂ).f detgl.htaugg ovlir the long term. Similarly, the t};rture ti by:lvfill d
¢against Bill in Steinhoff’s scenario would not b houg
the pain elicited by it would be 4 onizing, i ot be Ty o
: 1zing, it would not be like] i
bodily and mental well-bein ; . cver the o8BI
-being over the long term or e h ium {
Partly as a consequence, Jeanette’ icting doyien o ©
nce, s use of the pain-inflicting devic i
- would be morally optimal even though it would be morally ir%lpermizs?bgltr?sp

ol

.3.3. Threateningness and responsibility

my variant of Leon v. Wainwright and in Steinhoff’s scenario of Jeanette and
s0lo and Bill, the person to be subjected to interrogational -torture is directly
sponsible for the extremely dangerous quandary that has given rise to the need
r calamity-averting information. In each case, moreover, the person to be subjected
sinterrogational torture is posing a continuing threat by withholding the vital
formation. Those two closely related factors do not render the interrogational
yrture morally permissible, of course, but they do mitigate the gravity of its
rongfulness. Partly because of those factors, the interrogational torture in each
ase is (or would be) morally optimal. .
The properties of threateningness and responsibility are scalar; people can
artake of them to many different degrees. Hence, the extent to which those
roperties attenuate the gravity of the wrongfulness of interrogational torture in
ny number of settings is highly variable. What can be said at a general level,
' owever, is that someone who does not partake of either of those properties in any
Among the contemporary philosophers and juri sts who believe th ven emergency is vested with an overtoppingly robust moral right against being
forture can sometimes be morally justified, near] eve © leyeft d . bjected to interrogational torture therein. For example, if legal-governmental
in which the use of such torture js aimed at av}e,;rti I‘YO}I: ¢ 1s focused on conte flicials subject the young child of a terrorist to torture in the hope of extracting
ties. Those writers err in thinking that interrogati afig the occurrence of calany me calamity-averting information from the terrorist, they will have breached a
osational torture can ever be mory . oral duty that is even more stringent than any moral duty (relating to the safety
f the public) with which they are seeking to comply. Though the dire circumstances
that have prompted the perpetration of the torture do mitigate its enormity, any
dut}"to"eSChCW—interrogationa[_to rture be sufficiently seri o1y oral duties fulfilled are less important than the moral duties that are transgressed.
duty in moral importance, ctently stringent to exceed the lart o recourse to interrogational torture against an unthreatening and innocent person
g o e el e ot ararons g neverbe monly otinal
: o ticking- ies in whi
lives of thousands or even millions of people are imferiﬁ:i, t?l:innil;f;nﬁr:%ﬁ:il

3.3.3.2 The exigencies of an emergency

‘ 3.3.4. Probable efficacy

such techniques can be moral} opti . : ! ' . '
at stake are numerically on a Izucﬁt;zzluzzain Csert‘ili cmergencies where the live As has been stated at the outset of this discussion of some general considera-
: & oteinhoffs scenario of Jeanette an tions that bear on the matter of moral optimality, I am assuming that the use of
interrogational torture in any emergency under examination here would be in
compliance with the Minimal Invasion Principle. Unless that principle is satis-
fied, no resort to calamity-averting interrogational torture (or any other kind of
torture) can ever be morally optimal. Likewise; the employment of such torture
is never morally optimal if there are hardly any reasonable grounds for believ-
ing that it will be efficacious. Though the grounds in question do not have to
be highly specific, the absence of any reasonable basis for attaching a significant
“probability of success to the use of some envisaged technique of torture will
shugely accentuate the gravity of the wrong that is constituted by any such use.
Naturally, certainty is not required for the moral optimality of a decision to use
storture—since well-founded certainty relating to any area of human interaction

IIIOdC‘Hed on .Lfﬂ]z v RINnW; Jg‘éz' I‘n eac}l,C:t tllose CaSeS, someone d'espe[ate‘l) ne
l ‘Ed, S
Cat 5_.' 3 P g ? C t l 1 C ] <10 I: )
a T d the m .l ) W1 g Qse tec. Illques can b
e towar 1 1 de[ en.d Of dle SpeCtrle the Cldln Ofth h I
» 4
mo '3“)7 0O Pt‘l m al [‘n Ejth er Sit]latic n :135!: 'lts the sm 2” nu ].]k of ]f [1‘"55 at St!li: Pro
3 $] g ‘
E
Vlded Of course. tha.t in eaCh. SltuaUOIl tllete are IeaSOIlable rouﬂds fOI beheblﬂg
t.hat dle use Of thOSE tecb.n.lques 1S 1 k y cCtive tracti g tlle Vlta.[ ln.fO‘I’
1 Cl to be e\f} T
mnex tin
mation. I‘]O recourse to interro. atloﬂa_l tOItl.lIC 1S ever Illolau‘ Pe[]]]lss!b}.e, but dle
g
I l A I- . . [ ] l }/ . S . l fF
scenario (lf S.he .had not beell Styf]lled fIOII‘]. aCtl!l@ are mofa.uy Opl’lmal Irl eaC-h

”
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that the severe pain inflicted by those methods of torture is likely to loosen his
rongue. Their grounds for harbouring that belief are probably not very specific
relation to the particular suspect, but their general familiarity with the forcible
straint of wrongdoes is sufficient to provide a basis for the belief. Because of the
significant likelihood that the methods of torture carried out by the constables
ill prove to be efficacious, and because of the other features of the situation that

Is utterly unattainable—}, 1 igni
2t inendmainab ut reasonable grounds for 5 significant leve] of confidey
This point deserves emphasi i . d
' ves emphasis because Steinhoff has ill-advi .
€ven a tny probability of success i enough to render permi‘:ssiicliiyt}cl:mcndec’l ;
rogational torture for the purpose of averting a calamity (2006 342 3)us(e)f? : x;
: ) —~J). cou

one re; Vi
ason for rﬁJeCtlng hlS Contentlon 18 that the ‘J"Ieldlng 0]‘. SuCh tOIture 18 :
ney

morally permissible However, i
. > even if b ; Chey :
rather than to moral permissibility, his Pos?ti‘::;re refem.n § o moral optinj have been highlighted in the last few subsections, the recourse to those methods is
of torture would be untenable, " concerning the probable effica morally optimal. Such techniques of torture are morally wrong, but they are less
Steinhoff conjures u ituation : R rely wrong in the dreadful circumstances than would be the remissnes £ not
P a situation in which .1 ) gravely wrong , ess of no
the p robability that the use of torty resorting to them after the other feasible interrogational approaches have failed.

Similarly, Jeanette has a reasonably solid basis for thinking that her use of the

fbo pain-inflicting device against Bill will induce him to reveal the information that
torture of ticking bomb terrorists . . . PPl will save her life and Paolo’s life. Though she probably does not have any detailed
Squarely addressing the questio;m v(:hlz:}iZTW Kidnappers is obvious (2006, 343) _knowledge of Bill’s psychology, her general awareness of the ways in which human
such a vanishingly low probability of success \}S’t’;‘?f;u{;zhould be Un‘del‘ taken with "beings respond to the drilling of the unanaesthetized roots of teeth is sufficient to
begin to make sense of the suggestion that. ive lntho eclares that T cannot vy ground her expectation that the pain-inflicting device will extract the vital informa-
not use the [pain-inducing] gun against’tie D these odds, the defe{lder tion from Bill. In that respect, her situation differs pronouncedly from the situation
by the weapon on the aggressor is ox cremel agﬁ:ssor. Yes, the pain inflicte of someone who knows that a torturous measure’s chances of success are 0.000001.
the defender, but there still #s a chance th cy un'; ely to secure the survival Unlike the latter measure, then, her use of the pain-inflicting device in a dire emer-
forgo this chance for the benefit of the 4 ate;t V?ébso- why should .the defend, gency can be morally optimal even though it is morally wrong.

(2006, 343, emphases in original) ggressore Obviously, there is no reason’: A

Despite i i b
pite SteinhofFs closing suggestion that his view of the matter is obvious}

will succeed in averip ity i
. g a calamity is 0.000007. Though hi invo
ephe;nkeraﬂy Incapacitative torture with pain—inﬂictinglgx;lf hffdjiamlt)f exameON
to make a point aboyt interrogational torture, Ag he afﬁrm; ‘the ap;fiscati?)n i 4
) o

3.3.3.5. Legal sanctions

correct, the appropriate retort is view is i : '
argument withp rc?‘erence to ixf?eﬁlosgzgzlj ltl; fact Aobeous, Let us assess hig | Chapter 5 will explore at length the proper legal responses to any instances
Steinhoff specifies, the overwhelmingly likely 4 r};:ure.fleen the odds which of torture that are undertaken by public officials or private individuals. For the
gational torture is not only the sullying of th}; P s_ai’t. O any recourse to interr moment, the present chapter will conclude by emphasizing afresh that the moral
but also the occurrence of the calamity Whiclin 311 integrity of the perpetrators optimality of some such instances does not entail their moral permissibility.
prevent. Furthermore, the perpetrators will hay Zp crpetrators have sought 1o Though ephemerally incapacitative torture and edifying torture can sometimes
knowing that it stands virtually no chance ofatt;n?nmiﬁlskmd the torture while be morally permissible, every other type of torture is morally wrong in all of its
are resorting to it. Hence, although the employm & ;p urpose fo_r which they possible instantiations. Consequently, although calamity-averting interrogational
p-oyment of interrogational torture torture can sometimes be morally optimal, it is in breach of a redoubtable moral

would have been morally illegit i
Y llegitimate : . . :
& even ifit had been morally optimal as a des- duty even when it is indeed optimal. Given as much, and given that it involves
some major physical or psychological violence, any wielding of such torture should
trigger a reaction from the system of legal governance in the jurisdiction where it

success. An i :
radlca_ﬂy Shzrrtec(:)?g‘:fnt; rl:(::;;‘logitﬁl;z:laltolrtzre under these circumstances will fall - occurs. .
theseec.ircumstances is not morilypobﬁge;toiy Zida,ﬂan’l};lzzqurse to such tor ture in - This book’s closing chapter will ponder in more detail the legal sanctions that
§uch circumstances the abiding duty to eschew thf; u fl_s o mora.l conflict. In are appropriate in the aftermath of acts of torture or attempted torture. At present,
s not countervailed by any conflicting mora] duty, siif:’o ‘nterrogational torture the key point is that the moral optimality of an instance of torture should not be
2 grim emergency—the officials responsible for :1131' e;even in the context of legally exonerative any more than it is morally exonerative. Even when an instance
public safety are not under any of ephemerally incapacitative torture is morally permissible, it should evoke a legal

reaction in the form of an enquiry into the circumstances that have led to the use
of the torture (just as shootings of suspects by constables are routinely investi-
gated in liberal democracies even when the shootings have been morally legitimate
applications of force). A fortiori, when a morally optimal instance of torture is

si

dP. il _
anc Paclo and Bill. When the police in,my scenario tyvist the arm and choke the
not morally permissible, it should evoke a legal reaction. It should be met with

neck of the kidnapper in thejr custody, they have reasonable grounds for believing
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the imposition of i
n some sanction(s), whether collecti indi
e i 0 of sos collective or individya, :
crimi ituti e i
crim gzjf or civil (;r institutional. Mora] optimality uncombined Wi;}?nd Wheth“
mis morzru is ;rl;) s nel'd against such an imposition, Though the mora] ;nif_al ;
o G morl zv : permissible act of torture does considerably extenyate thi”lmah‘ 4
heaviness of a; figness an?)d%s therefore warrant g considerable fcductiong'rav‘l' ‘
Y sanction(s) imposed, it do imi o |
: ¢s not eliminate altogeth Th
some sanctio y i e ; | |
tion(s). The torture has sullied not only the moral iitégrity ofnae;;{é e Ratlonahty o

3 g
Wb.o h.as Pelperlated It but alSO the IT(lOIal inte Ilty 0](. dle SOClety on VVIIQ ) g

.be}llalf the torture has been conducted

its le i i o

gal system were to acquiesce in the commission of such 5 wron
&

this chapter accepts that calamity—averting interrogati

€xtre; i mst y i 14 (<
me circumstances be morall optzmal, Tam hardl sugg sting that those ci
1

cumstances are fully exculpatory, The closing pages of this chapter have not by
ce

aimed at letting anyone off the hook’, My third chapter has argued that most types of torture are morally wrong in all

f their possible instantiations. That absolutist position on the morality of torture
in need of some further defence here, for quite a few philosophers have queried
hether such a position is reconcilable with the requirements of practical rational-
ity. These doubters have in mind especially the agent-centredness of our duties to
refrain from perpetrating acts of torture. While granting that those duties are oper-
tive in any ordinary contexts, the opponents of deontological constraints insist
t.the duties would be perverse if they continued to be binding in circumstances
where the perpetration of acts of torture can lower the overall incidence of such
acts. That charge of perverseness—amounting to a charge of irrationality—is what
e present chapter will seek to rebut, :
Chapter 1 has presented two ways in which deontological doctrines can be dis-
tinguished from consequentialist doctrines. First, whereas the former doctrines
hold that the moral permissibility or impermissibility of many types of conduct
is independent of the consequences that are likely to ensue from any instances of
those types of conduct, the latter doctrines contend that the moral permissibility
ot impermissibility of every type (or instance) of conduct is determined fully by the
, cdnsequences that are likely to ensue from the occurrence of the conduct. Second,
-whereas deontologists maintain that many of the moral duties incumbent on us
are agent-centred, consequentialists declare that every moral duty is agent-neutral.
Now, as Chapter 1 has remarked, these two ways of framing the deontology/con-
sequentialism division are not really distinct; the second way is comprehended
within the first as one of its chief aspects or implications. Nonetheless, the sepa-
#yate presentation of the agent-centred/agent-neutral dichotomy is salutary, since
the insistence of deontologists on the agent-centredness of many of our moral
~duties is the leading point of contention in the debates between deontologists and
.their consequentialist opponents. It is the very point of contention that will be
~addressed sustainedly in this chapter. .
. As Chapter 1 has acknowledged, the consequence-independence of the imper-
missibility of various act-types is not per se tantamount to the absoluteness of our
duties to refrain from those act-types. More specifically, then, the agent-centredness
of those duties is not per se tantamount to the absoluteness of their sway. Threshold
deontologists such as Michael Moore affirm that our duties to refrain- from

-




